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Court Is Assembled
Substantive Mastery of the Law

By Brigadier General R. Patrick Huston

This issue of the Army Lawyer pays hom-

age to the concept of substantive mastery 

of the law. It is one of the foundational 
constants for the U.S. Army Judge Advo-
cate General’s Corps, alongside stewardship, 
servant leadership, and principled counsel.

At its core, substantive mastery is our 
expertise in the law. It is the very essence 
of being a lawyer or paraprofessional. 
Regardless of the legal discipline in which 
you currently practice—administrative law, 
national security law, criminal law, legal 
assistance, or contract and fiscal law—you 
must be proficient in the substantive law. 
Our criminal law practice, for example, 
requires an absolute command of the Manual 

for Courts-Martial and developing case law. 
Those working in administrative law must 
be the Army’s ethics sentinels, guarding both 
the spirit and letter of the ethics regulations, 
and must also master the art of conducting 
quality, thorough investigations, which 
are arguably “Adlaw’s” bread-and-butter. 
National security law practitioners must 
have a firm and complete comprehension of 
International Humanitarian Law, as well as 

their operational authorities in order to help 
preserve commanders’ legal maneuver space 
on the battlefield. To develop these skills, 
you must research, read, study, and learn. 
There are no shortcuts. The subject matter 
must be doggedly reviewed, rehearsed, and 
practiced. As the law is ever-evolving, our 
obligation to stay ahead of the curve as legal 
professionals is lifelong, and it must be con-
tinuous and relentless. 

Nevertheless, knowing the law is only 
one aspect of substantive mastery. It is essen-
tial, but alone it is insufficient. Substantive 
mastery entails not only the knowledge of 
the black letter law, but it equally requires 
knowing how to advocate. Knowing the rules 
is essential, but we must also put those rules 
into practice and communicate effectively. 
Many can cite a statute or quote a regulation, 
but the masters can provide clear, timely, and 
persuasive legal counsel to demanding clients 
under extreme time constraints. This is the 
true art of our practice. We must know the 
law, and we must master our craft. 

This talent is even more critical when 
faced with legal gray zones, where the law is 

less definitive or clear. True master lawyers 
guide their client or commander through the 
rules, processes, and procedures to achieve 
the intended mission, and also help maneuver 
through the legal gray areas, while remaining 
on the right side of the law and our ethics. 

This tradesmanship part of substan-
tive mastery demands instinct, intuition, 
judgment, and experience. The question 
often turns on how to gain such experience 
when we are expected to be well-rounded 
advisors, and not singularly dedicated 
to one discipline. The answer is not to 
passively wait for experiences to be handed 
to you, but to actively seek opportunities. 
Experiences can be made through study, 
observation, and practice. Trial and defense 
counsel, as well as their supporting para-
legals, cannot wait for the courtroom to 
perfect their presentations, which is why 
separation boards and military justice 
advisor roles are so valuable. Observing and 
assisting with other attorneys’ cases shows 
that you are a good teammate and develops 
your arsenal of skills. Similarly, we can also 
learn vicariously from the experiences of 
more seasoned practitioners in the field. 
Within national security law, most field-
grade officers, legal administrators, and 
senior paralegals have been combat-tested. 
They are our actual and institutional knowl-
edge reservoir. They know how to fight 
and win our nation’s wars, effectively and 
lawfully. Learn from them. The Corps, the 
Army, and the country cannot afford to wait 
until the onset of war for you to develop 
your substantive mastery as a judge advo-
cate or a paraprofessional. As The Judge 
Advocate General would say, “sharpen your 
swords in the calm before the battle.”

Ultimately, in your pursuit for 
substantive mastery in each of our core 
legal practices, you will also mature as 
a well-rounded and dexterous attorney 
or paralegal, ready and able to meet the 
ever-changing challenges of our Army and 
our country in times of peace and war. TAL

BG Huston is the Assistant Judge Advocate 

General at the Pentagon in Washington, D.C.

BG R. Patrick Huston discusses the JAG Corps 
profession with the 69th Graduate Course at 
TJAGLCS. (Credit: Jason Wilkerson, TJAGLCS)
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News & Notes
Photo 1

The All-American Division OSJA wants to 
congratulate the three officers who were 
recently accepted in to the U.S. Army Judge 
Advocate General’s Funded Legal Education 
Program. This was the first application 
cycle that enlisted Soldiers were eligible to 
apply, making this year’s selection board ex-
ceptionally competitive. These paratroopers 
will begin law school in Fall 2021 and will 
be on their way to becoming the newest 
group of judge advocates! AATW! Pictured 
from left to right: COL Jeffrey Thurnher 
(SJA, 82d ABN DIV), 1LT William White 
(FLEP applicant, 3BCT), 1LT Angelique 
Margve (FLEP applicant, 82d ADSB), 1LT 

William Ratliff (FLEP applicant, 1BCT), 
and CPT John Reyes (Chief, Contract & 
Fiscal Law, 82d ABN DIV).

Photo 2

The Installation Legal Office (ILO) hosted 
the Fort Hamilton Tax Center Opening 
Ceremony on 25 January 2021. COL Craig 
Martin, USAG-FH Commander, cuts the 
ribbon while flanked by ILO personnel: 
Roderick O’Connor, Alma Whitelaw, 
Patricia Ingao, and Michael Huber. Four 
Fort Hamilton tax volunteers stand on the 
stairs. The two Adopt-A-Base tax attorneys 
(Mark Allison & Aaron Esman) are pictured 
in the forefront. 

Photo 3

On 22 January 2021, the Joint Read-
iness Training Center and Fort Polk 
OSJA hosted the installation tax center 

2

1
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ribbon-cutting ceremony. The Com-
manding General, BG David Doyle joined 
in celebrating the tax center being open 
for business. The ribbon was cut by the 
tax center OIC, CPT Jenekwa Harrison 
(left), the Commanding General, BG 
David Doyle (center), and the Staff Judge 
Advocate, COL Tiffany Chapman (right). 
Also pictured are Soldiers that will assist in 
preparing taxes this year, each represent-
ing a unit assigned to Fort Polk. 

Photo 4

OSJA Soldiers with the 311th Signal 
Command (Theater) participate in January 
Battle Assembly with a trip through the gas 
chamber at Schofield Barracks. Pictured left 
to right:  SPC Perez (TPU), MAJ Schmidt 
(AGR), SGT Michaud (AC), SGT Carter 
(TPU), SPC Schaber (AC), WO1 Tugaoen 
(TPU), and CPT Brow (TPU).

Photo 5

Two paralegals from separate compo-
nents united under one common mission, 
Operation INHERENT RESOLVE. SPC 
Sandoval (left) from 4th ID and SGT Myers 
(right) from 28th ID are working together 
to provide timely and efficient legal support 
to commanders and Soldiers.   

1
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Photo 6

SSG Marquis Jones, NCOIC, Area Support 
Group-Qatar legal office, Camp As Sayli-
yah, Qatar, recently received a coin from 
the Sergeant Major of the Army. SSG Jones 
was recognized by the SMA for asking an 
insightful question about the COVID-19 
vaccine and for facilitating an ASG-QA 
NCOPD discussion on the Report of the 
Fort Hood Independent Review Committee. 
Patton’s Own! First Team!

Photo 7

On 18 December 2020, SPC(P) Jinelis Solis, 
2IBCT, 25th ID, reenlisted for three more 
years, including 12 months of stabiliza-
tion in beautiful Hawaii.  Members of the 
Warrior Brigade legal section and the 
HHC, 65th BEB commander came together 
at Waimea Bay for the occasion. Pictured 
from left to right: CPT John Ruhl, CPT 
LeBuria Johnson, SGT David Willey, MAJ 
Chris Chatelain, SPC(P) Jinelis Solis, SPC 
Lelia Contee, SGT Ashley Kiley, CPT 
Vick Jaswal, and SFC Thomas Coyne.  
Congratulations!

Photo 8

On 17 December 2020, members of the 
Client Services Division at USAREUR-AF 
participated in the Virtual 5k Jingle Bell Jog. 
Pictured from right to left: MAJ(P) Craig 
Ford, SGT Dawon David, Ms. Christine 
Hauser, and CPT Katherine Evangelista. 
Not pictured: CPT Avery Ory, who com-
pleted her 5k while on leave in Texas.

7
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Book 
Review
Legal “Deep Work” 
in a World of 
Distraction
Reviewed by Major C. Cal Walters

Like fingers pointing to the moon . . . 

diverse disciplines from anthropology to educa-

tion, behavioral economics to family counseling, 

similarly suggest that the skillful management 

of attention is the sine qua non of the good life 
and the key to improving virtually every aspect 

of your experience, from mood to productivity 

to your relationships.
1

Distractions

You are an administrative law attorney 
at Fort Hood, Texas. You are just settling 
in at your desk for the day, and you are 
hoping today will be more productive than 
yesterday. You glance at the Post-It note 
on your desk that displays your to-do list. 
As you begin the process of doing a legal 
review for an investigation, a colleague asks 
you a question. Fifteen minutes later, after 
helping them research their issue, you sit 
back down to work on the legal review. You 
get a few pages into the investigation, and 

you glance at your computer and notice that 
an email just came in. After reading that 
email, you notice you have several other 
emails you have not read, so you decide to 
read those. At this point, forty-five minutes 
of your day have passed, and you feel that 
you don’t have much to show for it.

You get back on task and finish reading 
the findings and recommendations memo. 
However, your work is interrupted again 
by having to attend a promotion ceremony. 
Fast forward to the end of the day, and 
you still have not finished your first legal 
review. Between meetings, lunch, email, 
phone calls, walk-ins, taking a few minutes 
here and there to browse your Twitter 
and Facebook accounts, and visiting with 
colleagues at the coffee area, you leave the 
office later than expected and frustrated. 
Why was it so hard to finish the legal 
reviews you set out to finish that morning? 
You desperately want to be more pro-
ductive during the day, but it seems like a 
never-ending battle to do focused work.

Many of us can relate to this admin-
istrative law attorney desperately trying 
to eliminate distractions to do what he is 
paid to do. This article explores some of the 
underlying causes of low productivity and 
frustration in our current working world. 
One might think with smarter technology, 
faster communication, stand-up desks, 
and open office plans, we would be more 

productive—but studies seem to indicate the 
opposite.2 This article offers internal rules 
for individuals to be more productive and 
external rules to build an organizational 
culture that allows for focused, deep work 
in a distracted world.

The Problem

You can probably feel it. As a society, we 
are attempting to cram more and more 
into each workday, leaving little room for 
focused work and solitude.3 In his book, 
Deep Work, Cal Newport argues that, in a 

world that is increasingly distracted, those 
who can cultivate an ability to do what 
he calls “deep work” will have a distinct 
market advantage.4 He defines deep work 
as “[p]rofessional activities performed in a 
state of distraction-free concentration that 
push your cognitive capabilities to their 
limit.”5 Deep work allows one to innovate, 
create, and learn new skills.6 In con-
trast, “shallow work” is “non-cognitively 
demanding, logistical-style tasks, often 
performed while distracted.”7

In the Judge Advocate General’s (JAG) 
Corps, we are not immune to these trends 
toward distraction and shallow work. The 
practice of law and the value we bring to 
our clients often requires deep work and 
sifting through complexity to find clarity. 
Whether it is reviewing an investigation, 
mastering the evidence in preparation for 
a court-martial, or conducting a thorough 
review of legal authorities to answer a 
question, all judge advocates (JAs) must 
create time and find space to do deep 
work. Moreover, leaders ought to create 
an organizational culture where this is not 
only possible but encouraged. Without 
proactive steps individually and organiza-
tionally, we will be less effective for our 
client, and JAs will experience continued 
frustration and live unbalanced lives to 
offset distraction at work.

As a society, we are attempting to cram more 
and more into each workday, leaving little 

room for focused work and solitude.



2021  •  Issue 1  •  Book Review  •  Army Lawyer	 7

Before diving deeper into the need for 
this change and offering practical solutions 
to the problem, let me offer a few disclaim-
ers. First, there is value and necessity in 
“shallow work,” when done at the right 
time. Collaboration and teamwork are es-
sential elements to the success of any Office 
of the Staff Judge Advocate (OSJA). This 
article does not focus on eliminating shal-
low work, but, rather, on creating space for 
deep work. As Newport argues, and studies 
support, there is greater inertia against 
doing deep work than shallow work, so this 
article hopes to equip you and your team to 
push through that inertia and find greater 
productivity. Second, it is worth noting that 
the Army does not give us complete auton-
omy over our time—far from it. However, 
we still have significant choice in how we 
spend our time, within certain constraints.8 
Implementing many of these rules and 
principles goes against the grain, but they 
can lead to improved productivity, more 
fulfillment at work, and greater retention 
of talent.

The Need for Deep Work

Promote Productivity

The very best students often study less than 
students with lower grade point averages.9 
According to Newport, this can be ex-
plained by the law of productivity:

High Quality Work Produced = 

(Time Spent) x (Intensity of Focus)
10

This law of productivity explains why 
some students can spend less time studying 
than others and yet produce better results—
they cultivate an ability to concentrate. In 
the working world, we often confuse busy-
ness with productivity. Newport argues that 
in an age of cognitive work, employees tend 
to wear busyness as a badge of honor.11 He 
says, “In the absence of clear indicators of 
what it means to be productive and valuable 
in their jobs, many knowledge workers 
turn back toward an industrial indicator of 
productivity: doing lots of stuff in a visible 
manner.”12 When we create periods with no 
distractions, we create an environment that 
facilitates productivity.

We often think we can multitask and 
accomplish more, but studies show that 

is not the case.13 Massachusetts Institute 
of Technology neuroscientist Earl Miller 
says, “Trying to concentrate on two tasks 
causes an overload of the brain’s processing 
capacity . . . . Particularly when people try 
to perform similar tasks at the same time, 
such as writing an email and talking on the 
phone, they compete to use the same part 
of the brain. Trying to carry too much, the 
brain simply slows down.”14 In addition to 
studies outlining the limitations of multi-
tasking, Sophie Leroy, a business professor 
at the University of Minnesota, has studied 
the effects of people working on multiple 
projects sequentially. In her paper, Why Is 

It So Hard to Do My Work?, she introduces 
the idea of “attention residue.”15 After 
performing a series of experiments, Leroy 
found those that experienced attention 
residue had a drop in performance on the 
next task.16 For example, participating in a 
meeting (Task A) can create attention resi-
due when you go back to your office to read 
an investigation (Task B). Similarly, Leroy’s 
work suggests that even a quick glance at 
your email or phone can create a new target 

for your attention, making it more difficult 
to refocus on your primary task. We may 
think we can do it all by multitasking and 
moving from task to task, but our brains do 
not function at an optimal level in a state of 
“semi-distraction.”17 We are busy but un-
productive, which can have negative effects 
on one’s mental health over time.

Deep Work Makes Us Happy

In addition to being able to produce better 
results in a shorter period of time, studies 
show deep work can simply make people 
happier. Neurological studies synthesized 
by science writer Winifred Gallagher reveal 
that a workday filled with shallow work is 
likely to leave you feeling more drained and 
upset, even if these shallow tasks involve 
activities that were harmless and fun.18 By 
contrast, research by psychologists Mihaly 

Csikszentmihalyi and Reed Larson found 
that being in a mental state of “flow”19 
results in greater enjoyment than free time, 
cutting against the conventional assump-
tion that relaxation is what makes people 
happy. According to their findings, “The 
best moments usually occur when a person’s 
body or mind is stretched to its limits in a 
voluntary effort to accomplish something 
difficult and worthwhile.”20 These findings 
explain from a neurological and psycholog-
ical perspective why the administrative law 
attorney above felt frustrated at the end of 
a day filled with distractions and shallow 
work. Cultivating an ability to carve out 
focused time, even in the midst of a busy 
work day with innumerable distraction, 
can make one better at their job and more 
fulfilled at the end of the day.

If deep work is both more produc-
tive and more fulfilling, why is it so rare? 
According to Newport, “the urge to turn 
your attention toward something more 
superficial” is the main obstacle.21 Stud-
ies demonstrate we are “bombarded with 
the desire to do anything but work deeply 

throughout the day.”22 Work led by psy-
chologists Wilhelm Hofmann and Roy 
Baumeister reveal two important realities 
about willpower: (1) each of us has a limited 
supply of willpower that shrinks as we use 
it; and (2) we pull from the same stock of 
willpower for every task, no matter the 
nature of the task.23 In a world of open 
office plans and social media, this lim-
ited willpower can only fight off so many 
distractions. If JAs and other professionals 
want to benefit from higher productivity 
and increased satisfaction at work, we need 
rules internal to the individual and external 
to the organization that cultivate an ability 
to conduct deep work.

Internal Rules for Deep Work

As you create time and space to do deep 
work, deciding on a philosophy for 

We may think we can do it all by multitasking and 
moving from task to task, but our brains do not function 

at an optimal level in a state of “semi-distraction.”
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integrating depth into your work life can 
be a helpful first step.24 For most JAs, a mo-
nastic approach of eliminating all shallow 
work is likely an unrealistic philosophy to 
keep your job. As mentioned above, many 
forms of shallow work are critical to the 

success of the organization. Therefore, a 
philosophy adopted by most JAs will likely 
involve specific ways, both individually and 
collectively, to eliminate distractions and 
manage one’s attention for specific periods 
throughout the workday.

Questions to Ask

As you decide on your deep work routine, 
Newport recommends a few questions to 
help establish an effective routine. First, 
consider where you will work and for how 
long.25 This question forces you to visual-
ize a specific location for your deep work 
efforts. This may be your office with the 
door shut and a “do not disturb” sign on the 
door during periods of intense focus.26 This 
question also forces you to be realistic about 
the specific timeframe for each session, 
which is better than open-ended periods. 
Unless you are already in the habit of doing 
distraction-free work, a word to the wise 
as you begin: start small. It may sound 
silly, but most of us are so accustomed to 
working in a state of semi-distraction it can 
be difficult to stay purely focused on a task 
for extended time periods without practice. 
The urge to check your email, your phone, 
or jump to another task can be great, so the 
best practice is to set a short, realistic time 
period (e.g., thirty minutes) for your first 
deliberate sessions of deep work. Remem-
ber: time x intensity = level of production. 
Therefore, even thirty minutes of intensely 
focused work can produce incredible 
results.

Next, ask how you will work once 
you start to work.27 This question forces 
you to decide and visualize beforehand 
rules and processes to keep your work time 

structured. This might be a ban on internet 
use, putting your phone on do-not-disturb, 
making a commitment not to check email, 
or deciding beforehand how many pages of 
a brief you plan to write or how many pages 
of an investigation you plan to read. The 

goal is to eliminate the need to use mental 
energy during periods of deep work to 
decide rules. With the rules established up 
front, you avoid tapping into your will-
power reserves.28

Finally, consider how you will support 
your work.29 The goal is to set the right 
conditions for your brain to focus during 
work. This could mean getting a cup of cof-
fee, clearing everything off your desk except 
the project you need to focus on, going for 
a quick walk outside or around the building, 
or finding a snack to have as you work. 
Since you know yourself best, consider the 
conditions that have allowed you to work 
best in the past and create those conditions 
to support periods of deep work.

Rules for Digital Distraction

It is no surprise that technology can be a 
significant distraction. One could write an 
entire article or book on that topic alone 
(and many have).30 Therefore, it is essential 
to establish personal rules for how you will 
manage technological distractions during 
periods of deep work. These distractions 
can come in the form of phone calls, emails, 
text messages, or notifications on your 
phone, just to name a few. During periods 
of focus, the best practice is elimination 
of these distractions. Depending on the 
strength of your urge to check these items, 
you may need to completely turn off your 
phone and close out your email. Whatever 
the best answer is for you, be deliberate 
and decide up front how you will eliminate 
these distractions. As Newport says in his 
book, “Instead of scheduling the occasional 
break from distractions so you can focus, 

you should instead schedule the occasional 
break from focus to give in to distraction.”31

As a JA, it is easy to get in the habit 
of repeatedly checking your email for new 
updates. Many of us are prone to have 
Microsoft Outlook open on our computer 
the entire workday. This practice may seem 
efficient, but it can be detrimental when 
you need to do deep work like read an in-
vestigation, research the law, or review an 
evidence packet. To avoid the urge to mul-
titask, try scheduling in advance windows 
throughout the day for you to check email. 
You can do the same thing with checking 
your phone. Newport suggests keeping a 
notepad by your workspace.32 On this pad, 
you can write down the next time you are 
allowed to check your email or your phone. 
Until you reach that time, do not allow 
yourself to look, no matter how tempting 
it may be. Each time you resist the allure of 
email and Internet distraction, you build up 
your ability to concentrate. Newport calls 
this “concentration calisthenics.”33

In order to build your concentration 
fitness, Newport recommends scheduling 
Internet use at home as well. If you are 
disciplined at work but find yourself glued 
to your screen outside of work, this can 
undo the progress you are making at work 
to rewire your brain.34 The key is building 
up your ability to embrace boredom. When 
you find yourself waiting in line, fight 
the urge to fill that space with technol-
ogy. Instead, allow yourself to experience 
solitude and resist switching to distractions. 
At home, this does not mean you have to 
eliminate Netflix. It simply means that you 
should build in blocks of time to inten-
tionally resist technological distraction. 
Otherwise, the only time you will be resist-
ing distraction is at work, and your brain 
will not be trained to resist the temptation.

Creating Space in a Busy Workplace

Referring back to our administrative law 
attorney, one of the biggest distractions 
at work can be your co-workers. Again, 
collaboration, being a team player, and 
socializing are all critical components of an 
effective working environment. However, 
without boundaries, individual attorneys 
and paralegals struggle to focus; and, 
ultimately, our client suffers due to delayed 
work or shallow legal analysis. One simple 

without boundaries, individual attorneys and paralegals 
struggle to focus; and, ultimately, our client suffers 

due to delayed work or shallow legal analysis.



2021  •  Issue 1  •  Book Review  •  Army Lawyer	 9

rule you can adopt to create space to do 
deep work is shutting your office door and 
leaving a note on the outside that you are 
doing focused work for a certain period of 
time. This sends a clear signal to others in 
your office that you have deliberately set 
aside time to do focused work on a task. 
Those in the organization should respect 
the boundary you are creating. With this in 
mind, let us examine external rules to create 
a culture where deep work is encouraged 
and less rare.

External Rules for Deep Work

As a JAG Corps, the more productive we can 
be, the better we can serve our clients. An 
increase in productivity means we are ac-
complishing the same amount of work in less 
time. This is what happens when individ-
uals eliminate distractions and can operate 
at a higher level of intensity. Remember, 
intensity multiplied by time equals produc-
tivity. When distractions are present, and 
we are trying to do deep work, it takes more 
time to accomplish the task. Having internal 
rules is a positive first step toward greater 
productivity, but external rules throughout 
the organization will result in widespread 
increase in productivity. In this section, we 
briefly explore practical, external rules that 
facilitate greater productivity by individ-
ual attorneys and paralegals. To maximize 
effectiveness, all members of an organization 
can adopt these external rules and create a 
culture where deep work and collaboration 
are not only possible, but valued.

The Case Against the Open Office Plan

Technology companies in Silicon Valley 
were among the first organizations to 
move to open office plans. By 2014, about 
seventy percent of companies had moved 
to this model.35 These open office plans 
were designed to spark creativity, inno-
vation, and collaboration; but, mounting 
research demonstrates they may have the 
opposite effect.36 While the Army is not yet 
a workplace with fancy, open office plans, 
cold brew on tap, and unlimited snacks like 
you will find in Silicon Valley, there are 
lessons the JAG Corps can learn from those 
that have studied productivity in these open 
office environments.

In 2018, Ethan Bernstein and Stephen 
Turban of Harvard Business School and 

Harvard University examined how transi-
tioning from a traditional office design to 
an open office layout affected team collab-
oration.37 Perhaps surprisingly, Bernstein 
and Turban found decreased collaboration. 
After switching to open office plans, partic-
ipants spent seventy-three percent less time 
in face-to-face interactions, sixty-seven per-
cent more time on email, and seventy-five 
percent more time on instant messenger.38 
The open layout seemed to make individ-
uals want to withdraw. Bernstein explains, 
“If you’re sitting in a sea of people, for 
instance, you might not only work hard to 
avoid distraction (by, for example, putting 
on big headphones) but—because you have 
an audience at all times—also feel pressure 
to look really busy.”39

Other studies have shown similarly 
negative results. After reviewing over 100 
studies of office environments, orga-

nizational psychologist Matthew Davis 
concluded that free-flow office spaces 
had a negative effect on attention spans, 
creative thinking, productivity, and job 
satisfaction.40 Researchers at Queensland 
University of Technology found that ninety 
percent of workers in open office plans had 
increased stress, conflict, blood pressure, 
and turnover.41 Additionally, a Danish 
study found that employees working in 
open office environments used sixty-two 
percent more sick days.42 A few of the top 
complaints from those who work in open 
office plans is noise distraction and a loss 
of privacy.43 However, there is a way to 
combat this.

The Hub-and-Spoke Model

As you might imagine, Newport is not a fan 
of the open office plan concept.44 Instead, 
Newport advocates for a “hub-and-spoke” 
model that allows for group collaboration 
and isolated deep thinking.45 As Newport 
explains:

It’s a setup that straddles a spectrum 
where on one extreme we find the 
solo thinker, isolated from inspiration 
but free from distraction, and on the 
other extreme, we find the fully col-
laborative thinker in an open office, 
flush with inspiration but struggling 
to support the deep thinking needed 
to build on it.46

In the JAG Corps, each office needs 
space for intentional collaboration and 
space to perform isolated deep work or 
integrated depth with only a few people. 
Ideally, the office layout will cultivate both. 
For a criminal law office, for example, the 
chief of justice could create an area for 
collaboration with a large white board and a 
conference table and have individual offices 
for trial counsel to do concentrated work 
and case preparation. The chief of justice 

could also create individual office signs to 
help trial counsel communicate when they 
are attempting to do deep work and when 
they are open to collaboration.

Focusing Only on the Essential

One challenge all people and organizations 
face is determining what is truly essential 
to the success of the organization. Accord-
ing to the Pareto Principle, eighty percent 
of the outcomes stem from only twenty 
percent of the inputs.47 Therefore, much 
of what we spend time on may not actually 
move the needle of the organization. As we 
establish organizational rules to increase 
productivity, we have to consider what 
we are doing, not just how we are doing 
it—in other words, focusing only on what is 
“wildly important.”48

 The more goals a team sets, the less 
likely they are to achieve any goals. This 
is because humans are hardwired to do 
only one thing at a time with excellence.49 
According to Professor Clifford Nass of 
Stanford University, “The neural circuits 

In the JAG Corps, each office needs space for intentional 
collaboration and space to perform isolated deep 
work or integrated depth with only a few people.
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devoted to scanning, skimming, and mul-
titasking are expanding and strengthening, 
while those used for reading and thinking 
deeply, with sustained concentration, are 
weakening or eroding.”50 Just as air traffic 
controllers have to focus on the plane land-
ing at the moment, our legal offices must 
distinguish between the important and the 
“wildly important” to maximize focus and 
ultimately achieve better results.51 For JAs 
and leaders, this may mean saying no to 
good ideas and even some great ideas to 
instead maintain focus on those items that 
are truly the most important.

For example, leaders may eliminate 
certain meetings in your organization that 
seem important but ultimately detract 
from the wildly important. It could mean 
eliminating paperwork, processes, or 
systems that do not serve the organization 
but are generally expected because “it’s the 
way we’ve always done it.” This might also 
require seeking clarity from your supervi-
sor about what is truly the priority. This 
process is analogous to what is required to 
eliminate digital distractions, and it stems 
from the same reality that we cannot do 
it all and do it well. Decide what is truly 
essential as an office and create a culture 
where individuals and teams exercise de-
liberate focus only on those essential tasks. 
Leaders can also take initiative to shield 
their people from low-priority taskers, 
where the subordinates do not have the 
power or authority to set those boundaries 
for themselves.

Conclusion

As a JAG Corps, we face many of the same 
problems that led Cal Newport to write 
the book Deep Work. In a world filled 
with distractions, those who successfully 
cultivate an ability to do focused work have 
a competitive advantage. Similarly, those 
organizations that face the problem head 
on and encourage individuals and teams 
to make deep work a regular part of their 
work rhythms will greatly benefit from an 
increase in productivity and job satisfaction 
by their employees. Like the administrative 
law attorney who desperately wanted to get 
his work done, you, too, may feel frustrated. 
Incorporating the rules outlined in this 
article can serve as stepping stones toward 
greater productivity, and, over time, your 

brain will build up stamina to shield distrac-
tions and perform focused work. TAL

MAJ Walters is the Chief of Military Justice for 

the 82d Airborne Division at Fort Bragg, North 

Carolina.

Notes

1. Winifred Gallagher, Rapt: Attention and the 
Focused Life 2 (2009).

2. See Cal Newport, Deep Work: Rules for Focused 
Success in a Distracted World 49-61 (2016) (describ-
ing the negative effects of our current work culture on 
productivity).

3. Chris McChesney et al., The 4 Disciplines of Execu-
tion 24 (2012).

4. Newport, supra note 2, at 14.

5. Id. at 3.

6. Id.

7. Id. at 6.

8. Greg McKeown, Essentialism: The Disciplined 
Pursuit of Less 36 (2014) (emphasizing that we have 
the power to choose, but that we can develop “learned 
helplessness” over time and forget that we have a 
choice).

9. See generally Cal Newport, How to Become a 
Straight-A Student: The Unconventional Strategies 
Real College Students Use to Score High While 
Studying Less (2006).

10. Newport, supra note 2, at 40.

11. Id. at 64.

12. Id.

13. Victor M. González & Gloria Mark, “Constant, 
Constant, Multi-tasking Craziness”: Managing Mul-
tiple Working Spheres 119 (2004).

14. McChesney et al., supra note 3, at 24.

15. Newport, supra note 2, at 41.

16. Id. at 41-42.

17. Id. at 43.

18. Gallagher, supra note 1, at 2; Newport, supra note 
2, at 82.

19. Mihaly Csikszentmihalyi, Flow: The Psychology 
of Optimal Experience 3 (1990). Csikszentmihayli 
used this term “flow” to describe an optimal mental 
state. He said, “The best moments usually occur when 
a person’s body or mind is stretched to its limits in a 
voluntary effort to accomplish something difficult and 
worthwhile.” Id.

20. Id.

21. Newport, supra note 2, at 98.

22. Roy F. Baumeister & John Tierney, Willpower: 
Rediscovering the Greatest Human Strength 35 
(2011).

23. Id.

24. Newport, supra note 2, at 101-19 (discussing differ-
ent philosophies for deep work).

25. Id. at 119.

26. Id. at 120.

27. Id.

28. Id.

29. Id.

30. See, e.g., id.

31. Newport, supra note 2, at 161.

32. Id.

33. Id. at 162.

34. Id. at 164.

35. Maria Konnikova, The Open-Office Trap, New 
Yorker (Jan. 7, 2014), https://www.newyorker.com/
business/currency/the-open-office-trap.

36. Aytekin Tank, Why It’s Time to Ditch Open Office 

Plans, Entrepreneur (Feb. 7, 2019), https://www.
entrepreneur.com/article/327142.

37. Ethan S. Bernstein & Stephen Turban, The Impact 

of the ‘Open’ Workspace on Human Collaboration, Royal 
Soc’y Publ’g (May 3, 2018) https://royalsocietypublish-
ing.org/doi/pdf/10.1098/rstb.2017.0239.

38. Suzanne Lucas, New Study: Open Offices Kill 
Teamwork, Inc., (July 7, 2018) https://www.inc.com/
suzanne-lucas/if-you-want-people-to-collaborate-get-
rid-of-this-office-plan.html.

39. Christian Camerota, The Unintended Effects of Open 
Office Space, Harv. Bus. Sch. (July 9, 2018), https://
www.hbs.edu/news/articles/Pages/bernstein-open-of-
fices.aspx.

40. Matthew C. Davis et al., The Physical Environment 

of the Office: Contemporary and Emerging Issues, 26 Int’l 
Rev. Indus. & Organizational Psych. 193, 199 (2011).

41. Shane Borer, Are Open Office Plans Bad 
for Work?, CFO Daily News (June 3, 2009), 
https://www.cfodailynews.com/articles/
are-open-plan-offices-bad-for-work/.

42. Jan H. Pejtersen et al., Sickness Absence Associated 

with Shared and Open-Plan Offices—A National Cross Sec-

tional Questionnaire Survey, 37 Scandinavian J. Work, 
Environment & Health 376 (2011).

43. Workers Dissatisfied with Open Plan Offices, Univ. 
of Sydney (Sept. 17, 2013), https://sydney.edu.au/
news-opinion/news/2013/09/17/workers-dissatis-
fied-with-open-plan-offices.html.

44. Newport, supra note 2, at 126.

45. Id. at 131.

46. Id.

47. McKeown, supra note 8, at 44.

48. McChesney et al., supra note 3, at 24.

49. Id. at 25.

50. Id. at 26.

51. Id. at 27. 



2021  •  Issue 1  •  Azimuth Check  •  Army Lawyer	 11

Azimuth Check
Sharing Expertise
JAGC Senior Civilians Continue to Develop Themselves and 

Others

By William J. Koon

The Judge Advocate General’s (TJAG) 
directive for attorneys to become masters 
in one or two areas of the law as their 
careers progress1 fulfills the “expert” part 
of his description of judge advocate legal 
service (JALS) personnel—expert and 
versatile. For military attorneys, versatility 
is a must as they cycle through necessary 
and varying assignments in almost all areas 
of military law. It is the Civilian attorney 

Mr. William Koon (center), Mr. Eric Hammerschmidt 
(right), and Ms. Jennifer Talley (left) celebrate Mr. 
Hammerschmidt and Ms. Talley’s graduation from 
the 69th Graduate Course at The Judge Advocate 
General’s Legal Center and School in Charlottesville, 
Virginia. Ms. Talley and Mr. Hammerschmidt are DA 
Civilians who were selected to attend the graduate 
course. (Credit: Jason Wilkerson, TJAGLCS)



12	 Army Lawyer  •  Azimuth Check  •  Issue 1  •  2021

who is best situated to spend the most time 
in one field of practice; thus, mastery—
which is certainly enhanced by experience 
and time spent on the job—is more easily 
attainable for those dedicated to their craft 
and able to practice in one legal discipline 
for several years. 

In recognition of the Civilian attor-
ney’s key role in an Office of the Staff Judge 
Advocate (OSJA), TJAG created the “Senior 
Civilian” role in 2007,2 making the leader-
ship team for each OSJA a “Foundation of 
Five.” Because Senior Civilians across the 
Army already serve as mentors and leaders 
in their fields and on their teams, it made 
sense for TJAG to support a course through 
The Judge Advocate General’s Legal Center 
and School so that Senior Civilians can 
better understand their leadership roles and 
increase awareness of the strategic vision 
and goals of our organization.  

To that end, the inaugural iteration 
of the Senior Civilian Law and Leader-
ship Course (SCLLC) took place virtually 
19 to 22 January 2021, after over a year 
of planning this important event. Over 
seventy of the Judge Advocate General’s 
Corps’s (JAGC’s) civilian leaders met to 
receive updates on key areas of the law 
and legal policy, and to hone their leader-
ship knowledge and skills. Represented in 
these students was more than 3,000 years 
of legal experience, all masters in their 
own right: experts in labor law, federal 
litigation, health care law, contract and 
fiscal law, and administrative and civil law, 
among other JAGC practice areas. Giants 
in their fields, Senior Civilians are leading 
their teams and the Corps each day, like, 
for example . . .  

1. Mr. Gary Chura, the Senior Civilian 
and Chief of Client Services at Fort Leon-
ard Wood, Missouri. Mr. Chura was an 
inaugural winner of the Corps’s Regimental 
Award in 2019, has deployed three times 
as a judge advocate in the Reserve Com-
ponent, and recently appeared as a panel 
member for an American Bar Association 
continuing legal education on domestic 
violence and military families.

2. Mr. Gary Baumann, the 101st 
Airborne Division (Air Assault) & Fort 
Campbell, Kentucky OSJA Senior Civilian 
and Chief of Administrative/Civil law. 
Mr. Baumann’s team was named Fort 

Campbell’s Civilians of the Year for 2020 
(team category).

And. . .
3. Mr. John Jakubowski, the Defense 

Language Institute Foreign Language 
Center and Presidio of Monterey, Califor-
nia, OSJA Senior Civilian, who is currently 
deployed under the Defense Security 
Cooperation Agency’s Ministry of Defense 
Advisors Program in Afghanistan.  

Although Department of the Army 
(DA) Civilians have been in service with 
the military since 1775,3 they became more 
involved with legal services around 1865, 
when the War Department created the 
Freedman’s Bureau (which closed in 1872). 
“Several hundred Army civilians helped 
former slaves find employment and locate 
family members dislocated during the chaos 
of the war. Other bureau employees estab-
lished schools to instruct reading and writing 
and acted as legal advocates for freed slaves 
in court cases and litigation.”4 Today’s DA 
Civilian Legal Assistance practitioners can 
take pride in the important roles they have 
been filling for over 100 years. 

It is clear that Senior Civilians fill a 
vital role in an OSJA for continuity and 
helping to shape new team members. 
Though military personnel cycle through 
OSJAs frequently, the Senior Civilian 
remains on the team5 and is continually 
charged with infusing the newly-formed 
team—with all the new chemistry of 
recently-joined personalities—with the 
positive aspects of the former team. Senior 
Civilians, as masters in their fields, train 
and guide newly-accessed attorneys, and 
their leadership is oftentimes crucial as they 
mentor judge advocates, warrant officers, 
paralegals, paraprofessionals, and fellow Ci-
vilian attorneys. Mastery and leadership go 
hand in hand for the Senior Civilian—each 
lends credibility to the other and, arguably, 
cannot exist without the other. This new 
course brings Senior Civilians together in 
a collaborative way, to share leadership 
experiences, receive updates in the law, 
and sharpen their skills in both of those 
areas. The next iteration of the course is in 
January 2022, and we are already working 
on further developing leadership and legal 
topics to feature. While our Senior Civil-
ians are certainly expert in their practice, 
we all continually strive to ensure we are 

fully prepared to lead in every OSJA’s Foun-
dation of Five. TAL

Mr. Koon is the Judge Advocate General’s 

Corps’s Senior Civilian and the Director, 

Civilian Personnel, Labor & Employment Law 

for The Judge Advocate General’s Corps at The 

Pentagon in Washington, D.C.
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Lore 
of the 
Corps
Stranger than 
Fiction
The GI Who Fled to North 

Korea for Forty Years

By Fred L. Borch III

In January 1965, Sergeant Charles 

Robert Jenkins abandoned his post 
and, without authority, walked across the 
Demilitarized Zone (DMZ) into North 
Korea. After surrendering to enemy sol-
diers guarding the border, Jenkins spent 
the next four decades in North Korea—as a 
captive of the Pyongyang regime. In 2004, 
Jenkins—now married and with two daugh-
ters—returned to U.S. military control in 
Japan, where he was court-martialed for 
desertion and aiding the enemy. The story 
that follows is proof of the old adage that 
truth is stranger than fiction.

Born in a small town in North Carolina 
in February 1940, Charles Robert Jen-
kins enlisted in the Army in 1958. He had 
only eight years of education and a Gen-
eral Technical score of 65,1 but this was 
apparently sufficient for him to complete 
training as a light weapons infantryman. 
Jenkins first served at Fort Hood, Texas, 
before volunteering for duty with the 7th 
Infantry Division in South Korea in 1960. 
After briefly returning to American soil, 
Jenkins joined the 3d Armored Division 
in Germany, where he served until 1964. 
When he left Germany, Sergeant Jenkins 



14	 Army Lawyer  •  Lore of the Corps  •  Issue 1  •  2021

requested to be reassigned to South Korea, 
since he had enjoyed his first tour of duty 
there. His request was approved and, after 
arriving in country, Jenkins joined the 1st 
Cavalry Division and was stationed along 
the 38th parallel at the DMZ.2 According to 
The Reluctant Communist—a memoir Jenkins 
published in 2008—within months of his 
return to South Korea, Jenkins became 
increasingly fearful that he would be killed 
while on patrol along the dangerous and 
highly-fortified DMZ. He also feared that 
he might lose his life in combat in Vietnam, 
where he was notified that the 1st Cavalry 
Division would soon be sent.3

As Jenkins became more anxious and 
depressed about his future in the weeks 
and months that followed, he convinced 
himself that if he were to walk across the 
two-and-a-half-mile-wide DMZ and into 
North Korea, he could obtain political 
asylum in the Soviet Union. Ultimately, 
Jenkins believed that Moscow would return 
him to the United States under some sort of 
prisoner exchange. In any event, while on 
patrol on the DMZ after midnight on 4 Jan-
uary 1965, Jenkins told his fellow Soldiers 
that he had to “take a leak” and then disap-
peared from their view as he walked into 
North Korea. However, after his surrender 

to North Korean soldiers guarding the 
frontier, subsequent events did not turn out 
as Jenkins had thought they would. “I did 
not understand,” he wrote more than forty 
years later, “that the country I was seeking 
temporary refuge in was literally a giant, 
demented prison; once someone goes in 
there, they almost never, ever get out.”4

After a few days of interrogation, 
the North Koreans confined Jenkins in a 
one-room house with three other Ameri-
can deserters: Larry Abshier, Jerry Parrish, 
and James Dresnok.5 It was a horrific 
existence—with frequent periods of “cold, 
hunger, and despair.”6 When the Americans 
got food, it was often of poor quality. The 
house had only cold running water, but it 
rarely worked, which meant hauling water 
from a well—not an easy task in sub-zero 
temperatures. Jenkins endured constant 
supervision and regular beatings by North 
Korean guards. And, on the orders of the 
North Koreans, he was also beaten by his 
fellow Americans.7

Over time, conditions improved for 
Jenkins and his fellow American deserters. 
Since the men were “Cold War trophies,” 
the North Koreans decided that it was best 
if their captives “were kept mostly healthy.”8 
But Jenkins “suffered from enough cold, 
hunger, beatings, and mental torture to 
frequently wish that he were dead.”9

Jenkins and his fellow Soldiers spent 
most of their days studying North Ko-
rean dictator Kim Il-sung’s “Juche Idea,” 
which was Kim’s “homegrown theory of 
communism.”10 As Jenkins explained, the 
idea was for him and his fellow captives 
to study Kim Il-sung’s teachings and then 
“confess” on a regular basis how they had 
failed to live up to these teachings. It was 
hours of forced study, memorization, and 
“self-criticism.”11

In 1973, Jenkins and the other Amer-
icans were assigned to teach English at a 
military school on the eastern outskirts of 
Pyongyang. They would teach in rota-
tion—ten to fifteen days at a time—to classes 
of officer cadets. There were thirty stu-
dents in each class and all were the sons of 
prominent members of the North Korean 
government.12 Jenkins taught until the 
school closed in 1976. He then spent his 
days translating English language broad-
casts from Voice of America, Armed Forces 

COL Denise Vowell was serving as the Army’s Chief Trial Judge when she decided United States v. Jenkins. 
(Photo courtesy of Fred Borch III)
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Network (Japan), and the Nippon Hoso 

Kyokai English radio service language into 
Korean for use by government cadre.13

In 1980, Robert Jenkins’s life changed 
dramatically when the North Koreans 
brought a twenty-one-year-old Japanese 
nurse named Hitomi Soga to his home 
and told him to teach her to speak English. 
Soga had been kidnapped by North Korean 
agents from her hometown in Japan in 
1978 and taken to North Korea to teach 
the Japanese language and culture to North 
Koreans, who would then infiltrate Japan 
as spies.

Now, after two years, the North 
Koreans decided to put Soga in the house 
where Jenkins lived. They probably hoped 
that Jenkins and Soga would get married, 
which they did—thirty-eight days after first 
seeing each other. As Jenkins tells it, they 
were both lonely and they both hated North 
Korea. That was a “common bond” and 
marrying each other made it less likely that 
the North Koreans would separate them.14 
Soga subsequently gave birth to a daugh-
ter in 1983. She and Jenkins had a second 
daughter in 1985.15

In 1981, Jenkins began teaching 
English to North Koreans at the Military 
Foreign Language University in Pyongyang. 
The students were already in the North 
Korean military, and most would be com-
missioned as officers. Some, however, were 
being taught enough English to be able to 
pass as South Koreans—and work as spies 
outside North Korea.16

The North Koreans also used Jenkins 
for propaganda. In an early installment of 
a multipart film called Nameless Heroes,17 
he played the evil Dr. Kelton—an Amer-
ican warmonger and capitalist who lived 
in South Korea and who wanted to keep 
the conflict between the two Koreas going 
in order to make profits for U.S. arms 
manufacturers. Jenkins also later played an 
American Navy captain in a movie about 
the North Korean capture of the USS 

Pueblo, which had occurred in 1968 and of 
which the North Koreans were immensely 
proud.18

While the American government 
knew for many years that Jenkins was living 
in North Korea, this knowledge was not 
revealed to the public. Not until 2002 did 
Americans—and the world—learn about 

Jenkins. In a speech, Korean dictator Kim 
Jong-il admitted that North Korea had 
kidnapped a number of Japanese citizens “to 
use in its spy programs” and that some of 
them were still living in North Korea.19 In 
identifying those Japanese citizens still liv-
ing in North Korea, the North Koreans also 
disclosed that one of the kidnap victims—
Hitoma Soga—had married Jenkins.

As a humanitarian gesture, the North 
Koreans allowed these Japanese nationals 
to travel to Japan. As a result, Jenkins’s wife 
traveled to Japan in late 2002. Jenkins and 
his daughters, however, were kept in North 
Korea until July 2004, when they were 
finally reunited with their wife and mother, 
respectively, in Japan.

Recognizing that Jenkins had deserted 
from the Army, and that his presence in 
Japan arguably required that the Japanese 
government make an effort to return 
Jenkins to U.S. military authorities, the 
Japanese government formally requested 
a pardon for him. Having brought Hitomi 
Soga back from captivity, and now united 
her with her husband and their daughters, 
Japanese leaders in Tokyo mostly likely felt 
sorry for Jenkins having spent forty years 
confined in North Korea. They almost 
certainly believed that it would be best for 
all concerned if Jenkins and his family could 
get on with their lives.20

The U.S. Army, however, advised the 
Japanese government that Jenkins’s only 
course of action was to surrender to the 
military authorities at Camp Zama. Crimi-
nal charges had been preferred against him 
when he deserted in March 1965—and these 
were still pending against him. The charge 
sheet in SGT Jenkins’s official military 
records alleged that he had committed the 
following crimes: soliciting 1st Cavalry 
Division Soldiers to desert, in violation 
of Article 82, Uniform Code of Military 
Justice (UCMJ)21; desertion from 5 January 
1965 to _______ (date to be determined), in 
violation of Article 85, UCMJ22; aiding the 
enemy, in violation of Article 104, UCMJ23; 
and adversely influencing the loyalty, mo-
rale, and discipline of 1st Cavalry Division 
Soldiers by advising these men to be dis-
loyal, in violation of Article 134, UCMJ.24

In late July 2014—while Jenkins was 
still recovering from various ailments in a 
Japanese hospital, and had not yet returned 

to military control—the U.S. Army Trial 
Defense Service (TDS) sent Jenkins a letter 
offering him the services of a defense coun-
sel. Jenkins accepted the offer, and TDS 
assigned Captain (CPT) James “Jim” Culp 
to consult with him. Culp met with Jenkins 
for an extended period and talked at length 
with him about the charges against him.

Ultimately, Jenkins decided that he 
could plead guilty to desertion and to aiding 
the enemy (by teaching English to North 
Korean military students). But Jenkins de-
nied soliciting American Soldiers to desert 
to North Korea and he also denied encour-
aging disloyalty among 1st Cavalry Division 
Soldiers. These two charges—which had 
been preferred almost forty years ago—were 
based on the belief that Jenkins had made 
radio propaganda broadcasts across the 
DMZ. Jenkins insisted that he had never 
made any such broadcasts—and that he 
could not plead guilty to crimes he had not 
committed.25

Shuttling back and forth between 
the hospital and Camp Zama, Culp first 
attempted to obtain a Discharge in Lieu 
of Trial by Court-Martial for Jenkins 
under Army Regulation 635-200, Active 

Duty Enlisted Administrative Separations.26 
The request was made in August, but the 
command refused to act upon it. As Major 
General Elbert N. Perkins, the General 
Court-Martial Convening Authority 
explained in writing to CPT Culp, it was 
“inappropriate” for him to act on a Chapter 
10 when Jenkins had not yet returned to 
military control. Consequently, Perkins 
insisted that Culp tell Jenkins that his best 
course of action was to “expeditiously 
return” to the Army and “fulfill” his “du-
ties, obligations, and responsibilities as a 
soldier.”27

Recognizing that it was unlikely that 
Jenkins would be permitted to avoid a 
trial, CPT Culp began informally negoti-
ating a pre-trial agreement—even though 
Jenkins had not yet turned himself into 
the military authorities at Camp Zama. 
On 3 September 2004, Jenkins offered to 
plead guilty in return for a sentence that 
included no confinement. Major General 
Perkins refused this offer. Ultimately, 
with Culp’s assistance, Jenkins informally 
obtained a pre-trial agreement that capped 
his confinement at thirty days—with the 



16	 Army Lawyer  •  Lore of the Corps  •  Issue 1  •  2021

understanding that nothing was assured 
until Jenkins turned himself in.

On 11 September 2004, now 64-year-
old Jenkins finally surrendered to the 
military police at Camp Zama. The follow-
ing day, he formally submitted his offer to 
plead guilty, which Major General Perkins 
approved on 22 October. The quantum 
portion of the agreement provided that, in 
return for entering pleas of guilty to deser-
tion and aiding the enemy, Perkins agreed 
that he would not approve more than thirty 
days confinement, but that all other lawful 
punishments might be approved.28

On 3 November 2004, at a general 
court-martial convened by U.S. Army Japan 
and 9th Theater Support Command, SGT 
Jenkins pleaded guilty as agreed. Colonel 
(COL) Denise K. Vowell, the Army’s Chief 
Trial Judge, was the military judge in a 
bench trial.29 Captains Seth Cohen and Troy 
Wallace were detailed as trial counsel and 
assistant trial counsel, respectively.

After determining that his pleas were 
provident, COL Vowell sentenced Jenkins 
to six months’ confinement, total forfeiture 
of all pay and allowances, reduction to the 
lowest enlisted grade, and a dishonorable 
discharge. When he took action in the case, 
Major General Perkins reduced the six 
months in jail to thirty days; he approved 
the remainder of the sentence as adjudged. 
As a result of his good behavior while 
confined, Jenkins was released from prison 
six days early, on 27 November 2004. While 
imprisoned, Jenkins decided to waive his 
post-trial and appellate rights, and so his 
dishonorable discharge was executed fairly 
quickly—on 18 July 2005.

Jenkins, his wife, and two daughters 
moved to Sado Island, Japan, which was 
his wife’s home. He “was a popular worker 
at a local souvenir shop and could often 
be seen posing in photos with visiting 
tourists.”30 On 11 December 2017, Jenkins 
collapsed outside his home. He was rushed 
to a hospital, but did not survive. Japanese 
news sources later reported that he died of 
“heart failure.”31 Jenkins was seventy-seven 
years old.

So ends the strange, but true, story of 
SGT Charles Robert Jenkins. He remains 
the longest missing deserter in Army 
history to return to duty—under truly 
remarkable circumstances. TAL

Mr. Borch is the Regimental Historian, 

Archivist, and Professor of Legal History and 

Leadership at The Judge Advocate General’s 

Legal Center and School in Charlottesville, 

Virginia.
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In Memoriam
Remembering Recently Departed 
Members of the Regiment in 2020

By Fred L. Borch III

The following members of our Reg-

iment, in alphabetical order, passed 

away in 2020.

George Bahamonde (1934-2020)

George Bahamonde served our Corps as 
a civilian attorney-advisor for almost fifty 
years, retiring as the Special Assistant to the 
Judge Advocate, Headquarters, U.S. Army 
Europe (USAREUR). He remained in Hei-
delberg, Germany, after retiring and died 
there on 31 March 2020, at the age of 86.

A native of New Jersey, Mr. Ba-
hamonde graduated from Columbia Law 
School and, after being drafted into the 
Vietnam War, served as a Soldier with U.S. 
troops stationed in Europe. After being 
honorably discharged, he remained over-
seas and took a job as a civilian attorney 
with U.S. Forces in Fontainebleau, France. 
Starting in the 1960s, after U.S. Army Euro-
pean operations moved to Heidelberg, Mr. 
Bahamonde worked at that location, in the 
Office of the Judge Advocate, USAREUR, 
until he retired in 2002.

Army Lawyer 2020 Issue No. 4 has a 
feature article on Mr. Bahamonde and his 
importance in the history of our Corps.1

Richard J. Bednar (1931-2020)

Brigadier General Richard John “Dick” 
Bednar, a procurement law expert who had 
a distinguished career in the Corps, died in 
Alexandria, Virginia, of Coronavirus Dis-
ease-2019 (COVID-19)-related pneumonia 
on 20 December 2020. He was eighty-nine 
years old.

Born in Omaha, Nebraska, on 31 
October 1931, Dick Bednar attended 

Creighton University. He earned both his 
undergraduate and law degrees in a unique 
five-year program. Additionally, while at 
Creighton, Dick obtained a commission 
through the Army Reserve Officer Train-
ing Corps (ROTC) program and began 
his Army career in the Infantry at Fort 
Benning, Georgia. He soon transferred to 
the Judge Advocate General’s (JAG) Corps, 
and served in a variety of locations and 
assignments, including: Aberdeen Proving 
Ground, Maryland; Washington, D.C.; 
and Charlottesville, Virginia. Dick also 
had overseas duty in France, Korea, and 
Vietnam.

After his promotion to brigadier gen-
eral, Bednar served as the Judge Advocate, 
USAREUR. This was a turbulent time for 
Americans stationed in Europe, as U.S. 
military personnel were attacked by radical 
elements in various locations, including the 
attempted assassination of General Freder-
ick Kroessen, the USAREUR commander, 
in 1982.2

Dick was one of the Army’s experts 
in contract law and he continued to work 
in this practice area after he retired from 
active duty in 1984. He headed the Gov-
ernment Contracts program at George 
Washington University. After two years of 
teaching, he accepted a position at the law 
firm of Crowell and Mooring. He practiced 
law there for more than 30 years and retired 
a second time in 2008.

In 2009, Dick joined with his friend 
and colleague Mike Eberhardt to form 
a company called Contractor Integrity 
Solutions. Contractor Integrity Solutions 
provided ethics and compliance monitoring 

and risk assessments for government 
contractors.

Brigadier General Bednar tested pos-
itive for COVID-19 on 12 December and 
was admitted to INOVA Alexandria Hospi-
tal with COVID-19-related pneumonia and 
other issues. He died on the morning of 20 
December. Two weeks later, on 2 January 
2021, his wife Judy also died from COVID-
19-related complications. Dick and Judy had 
been married more than fifty years at the 
time of their deaths.

Dick Bednar is survived by a daugh-
ter, two sons, four grandchildren, and one 
great grandchild. His daughter-in-law, 
Lieutenant Colonel Yolanda Schillinger, 
currently serves as the Deputy Staff Judge 
Advocate (SJA), 2d Infantry Division, in 
Korea.3

Stanley J. Cieslewicz (1956-2020)

Stan, as he was known to family and 
friends, died on 11 November 2020. He was 
sixty-three years old.

Born in Milwaukee, Wisconsin, on 8 
December 1956, Stan Cieslewicz graduated 
from Georgetown University, Washington, 
D.C., and the University of Idaho’s law 
school. After completing the Judge Advo-
cate Officer Basic Course in 1983, he served 
in a variety of jobs at Rock Island, Illinois, 
and Fort Lewis, Washington. Stan also 
served a tour of duty in Korea.

BG Richard “Dick” Bednar (circa 1982). (Photo 
courtesy of author)
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Mr. Cieslewicz left active duty in 
1988. He first worked as a civilian attorney 
for the Army Corps of Engineers, Seattle 
District, before moving to Germany for the 
first time in 1990, when the Army Con-
tracting Command-Europe hired him as 
Regional Counsel in Fuerth, Germany. In 
1993, Stan left Germany to take a job at the 
Defense Commissary Agency, Northwest/
Pacific Division, Fort Lewis, Washing-
ton. Three years later, Stan returned to 
Germany as the Regional Counsel, Army 
Contract Command-Europe, Grafenwoehr, 
Germany. In 1998, Mr. Cieslewicz became 
the Attorney-Advisor, Contract and Fiscal 
Law Division (KFLD), USAREUR. He 
remained with KFLD until his retirement 
in June 2019.

While pursuing his career as an Army 
civilian attorney, Stan also served as a judge 
advocate (JA) in the Army and Air Force 
Reserve. He retired as an Air Force Reserve 
lieutenant colonel in 2010.

Mr. Cieslewicz died less than a month 
before his sixty-fourth birthday, at his 
home in Vancouver, Washington. He was 
preceded in death by his parents and his 
brother, Paul. He is survived by brothers 
Mark, Bill, and Greg.4

John J. Cleary (1936-2020)

John Cleary, who died in San Diego, Cali-
fornia, on 31 January 2020, was the first JA 
in history to complete Ranger school while 
a JA and be awarded the distinctive black-
and-yellow tab. After leaving active duty, 
Cleary had a successful legal practice as a 
federal public defender and civilian defense 
counsel in San Diego, California.

Born in Illinois in 1936, Cleary lied 
about his age and joined the Illinois Na-
tional Guard when he was fifteen years old. 
At the time he enlisted, the Korean War 
was in full swing, and the Guard was not 
particularly vigilant when it came to verify-
ing Cleary’s age. He subsequently qualified 
as an assistant gunner on the .50 caliber 
machine gun.

After completing high school, Cleary 
obtained his undergraduate and law degrees 
from Loyola University in Chicago, Illinois. 
He joined the JAG Corps in 1960 and 
then served as an Army lawyer with the 
101st Airborne Division at Fort Campbell, 
Kentucky. While serving with the 101st, 

then-First Lieutenant Cleary wrote to a let-
ter to The Judge Advocate General, Major 
General Charles E. “Ted” Decker, request-
ing that MG Decker permit him to attend 
the Army’s Ranger School. A short time 
later, Cleary got a notification that he had a 
slot for the school. He successfully com-
pleted the grueling training and completed 
Ranger Class No. 7 on 24 May 1962.

Later, while stationed at Fort Bragg, 
North Carolina, Cleary made history again 
as the first Army lawyer to graduate from 
the John F. Kennedy Special Warfare 
School’s High Altitude, Low Opening 
(HALO) course of instruction.

After leaving active duty, “Ranger” 
Cleary had a successful law career in San 
Diego, California. He was a federal public 
defender (1971-1983) and was the first 
public defender to serve on the Board of 
Directors of the National Association of 
Criminal Defense Attorneys (1979-1985). 
Cleary had a thirst for knowledge: he 
learned Russian and then taught at Mos-
cow State University as a Fulbright Scholar 
(2004-2005). He subsequently lived in 
China for three years, where he studied at 
Xiamen University and learned to speak 
Mandarin.5

A feature article on John Cleary’s mili-
tary experiences appeared in the June 2017 
Army Lawyer.6

Walter T. Cybart (1940–2020)

Walt Cybart, who died on 28 January at the 
age of 79, was the JAG Corps Sergeant Major 
(SGM) from May 1983 to September 1985. 
He was the second noncommissioned officer 
(NCO) to hold the position in our history.

Born in Michigan on 13 June 1940, 
Walt enlisted in the Army in 1957 as a 
small arms repairer. While he had an Ord-
nance Corps MOS, when he was assigned 
to Korea, the Army put him in an infantry 
unit and reclassified him as an infantryman 

Cadet John Cleary. (Photo courtesy of author)

SGM Walt Cybart, 10 November 2011. (Photo 
courtesy of author)
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MOS 11B. Cybart left active duty for civil-
ian life in 1960 but missed the Army and 
reenlisted that same year—this time in the 
Air Defense Artillery. He was assigned to 
Nike Hercules Missile sites in Gary, Indiana, 
and Wilmington, Ohio, before he reclassi-
fied as an MOS 71D Legal Clerk.

Sergeant Major Cybart served in a 
variety of locations during his career as a 
legal clerk, including: Fort Polk, Louisiana; 
Aberdeen Proving Ground, Maryland; Fort 
Bliss, Texas; Fort Lewis, Washington; Fort 
Bragg, North Carolina; Fort Sill, Oklahoma; 
and Redstone Arsenal, Alabama. He also 
had overseas assignments in Germany, Ha-
waii, Korea, and two tours in Vietnam.

In the fall of 1982, SGM Cybart was 
selected to follow SGM John Nolan as 
the second JAG Corps SGM and, in June 
1983, he became the primary advisor to 
The Judge Advocate General in all matters 
concerning MOS 71D Legal Clerks. It was 
during Cybart’s tenure that legal clerks were 
re-designated as “legal specialists,” as this 
better described what enlisted Soldiers were 
doing in the Corps.

After retiring in 1985, SGM Cybart 
and his wife, Judith, settled in Grove-
town, Georgia. She survives him along 
with his daughters, Laurie Underwood, 
of Grovetown, Georgia, and Valerie Still, 
of Augusta, Georgia, grandchildren, and 
great-grandchildren.7

Anthony P. De Giulio (1939–2020)

Anthony Paul De Giulio died on 24 August 
2020 in Pingree, Idaho. He was eighty years 
old and died from a combination of heart 
and respiratory failure.

Born on Christmas Day, 1939, “Tony 
attended grade school in Pingree and Snake 
River Junior High, before graduating from 
Snake River High School. He then attended 
Idaho State University where he joined 
ROTC.”8 After his undergraduate studies at 
Idaho State, Tony received his legal degree 
from Willamette University. He then 
entered the JAG Corps and subsequently 
served in a variety of locations and assign-
ments, including duty overseas in Germany 
and Vietnam.

After retiring as a colonel in September 
1993, Tony lived in Virginia for several 
years before returning to Idaho. He opened 
up the De Giulio Law Office in Blackfoot, 

Idaho, in March 1996, and practiced law 
until retiring again in 2005.

Tony was first married to Barbara 
Marie Whiting and together they had four 
children. After they divorced, Tony married 
Nadine Eileen Semler in February 1983. 
He is survived by Nadine, one son, three 
daughters, eight grandchildren, and eleven 
great-grandchildren.9

Michael P. Finn (1954-2020)

Michael “Mike” Patrick Finn died on 5 July 
2020 after a short battle with a rare and ag-
gressive cancer. He was sixty-six years old.

Born in Heidelberg, Germany, on 12 
April 1954 (his father was a Command 
Sergeant Major (CSM) serving in Europe), 
Mike earned his law degree from the Uni-
versity of Texas at Austin. He then joined 
the JAG Corps, serving initially at Fort 
Hood, Texas. Mike would subsequently 
deploy overseas three times in his military 
career: to Hungary in 1995-1996 as part of 
Operation JOINT GUARD; to Iraq in 2002-
2003 for Operation IRAQI FREEDOM; 
and to Afghanistan in 2005-2006 as part of 
Operation ENDURING FREEDOM.

Mike retired as a JA colonel in the 
Army Reserve. In addition to his mili-
tary service, Mike worked as the civilian 
contract attorney for the Office of the Staff 
Judge Advocate (OSJA), III Corps and Fort 
Hood, Texas. He is survived by Amy Finn, 
his wife of thirty-nine years, two daughters, 
and one son.10

James C. Gleason (1944-2020)

James Creighton “Jim” Gleason, a 1966 
West Point graduate who entered the Corps 
in 1973 and retired as a colonel in 1991, 
died at his home in Marietta, Georgia, on 
3 January 2020. He was seventy-five years 
old.

Born in Madison, Wisconsin, on 4 
March 1944, Jim graduated from Marm-
ion Military Academy in Illinois and then 
entered the U.S. Military Academy in July 
1962. Commissioned in the Signal Corps, 
he completed airborne and Ranger train-
ing before deploying to Vietnam. After a 
19-month tour of duty in the 1st Cavalry 
and 101st Airborne Divisions, then-Cap-
tain Gleason attended law school at the 
University of Maryland on the excess leave 
program. After passing the bar and entering 

the Corps in 1973, he served in a variety of 
assignments and locations, including the 
Litigation Division and Administrative Law 
Division in the Pentagon. He also worked 
as an assignments officer in the Personnel, 
Plans, and Training Office and was the SJA, 
XVIII Airborne Corps and Fort Bragg. Col-
onel Gleason ended his career as the Chief, 
Army Procurement Fraud Division at the 
Office of The Judge Advocate General 
(OTJAG).

After retiring from active duty, Jim 
Gleason accepted a position as the First 
Assistant, Milwaukee Trial Division, 
Wisconsin State Public Defenders Office. 
He led an office with a staff of 100 attorneys 
and support personnel. In 1999, Jim and his 
wife Candace moved to Gainesville, Florida, 
where he accepted a job with Cooper-At-
kins Corporation. He retired a second time 
in 2009.

In 2016, Jim was diagnosed with 
Parkinson’s disease and was suffering from 
this neurodegenerative illness at the time 
of his death. Jim is survived by Candy, his 
wife of fifty years, four children, and twelve 
grandchildren. He was interred in the West 
Point Post Cemetery.11

William P. Heaston (1943-2020)

“Bill” Heaston, who retired as a JA lieu-
tenant colonel, died of cancer in Omaha, 
Nebraska, on 24 February 2020. He was 
seventy-six years old.

Born in Omaha on 2 May 1943, Bill 
earned his undergraduate and law degrees 
from Creighton University and was com-
missioned as a JA in 1968. He subsequently 
served with the 101st Airborne Division 
(Airmobile), at Camp Eagle, Vietnam, 
where he met his wife of almost fifty years, 
Dorris Hecht, who was employed by the 
American Red Cross.

Bill Heaston also had assignments in 
Alaska, California, Kansas, and Germany. 
After retiring from active duty as a lieu-
tenant colonel, he worked for the U.S. West 
Legal Department before taking a position as 
a General Counsel for a regional communi-
cations company in South Dakota. Heaston 
retired permanently to Omaha in 2016.

He was very active in the Retired 
Association of Judge Advocates (RAJA) 
and was a longtime member of the RAJA 
Board of Directors. Bill is survived by 
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his wife, Dorris, four children, and ten 
grandchildren.12

Gustave F. Jacob (1935-2020)

Gustave Francis “Gus” Jacob, who soldiered 
for more than twenty-nine years, most of 
which were as an Army lawyer, died on 18 
August 2020 in Rapid City, South Dakota. 
He was eighty-five years old.

Born in DeSmet, South Dakota, on 27 
March 1935, Gus earned his undergraduate 
degree from the South Dakota State Uni-
versity before obtaining a law degree from 
the University of South Dakota. He also had 
an LLM from New York University.

Gus began his Army career with a 
two-year stint on a Nike Missile site near 
Chicago. After law school and two years of 
private practice in Groton, South Carolina, 
he joined the Corps. The highlights of his 
years as a JA “were teaching law to cadets 
at the Military Academy, West Point, New 
York, a year spent in [Vietnam], and the 
last half of his career as a military judge. 
Colonel Jacob presided over all levels of 
courts-martial involving all types of crim-
inal offenses, including capital murder. He 
traveled over much of the United States and 
Europe hearing some of these cases.”13

“After retiring from [active duty as a 
colonel], Gus spent three years as a staff 
attorney with the South Dakota Public 
Utilities Commission. Later in Rapid City 
he taught several courses, including Law 
for Engineers, at [South Dakota School of 
Mines and Technology].”14

Colonel Jacob is survived by his wife, 
Maryann, five children, ten grandchildren, 
and two great-grandchildren. He will be 
interred in Black Hills National Cemetery.15

R. Kevin Kelly (1953-2020)

Kevin Kelly, who served in the Marine 
Corps before joining the JAG Corps as a 
legal specialist, died at his home in Gal-
veston, Texas, on 17 April 2020. He was 
sixty-six years old.

Born in Cumberland, Maryland, on 
17 May 1953, Kelly enlisted in the Marine 
Corps after graduating from high school in 
1971. After leaving active duty, he attended 
college and then joined the Army as an 
MOS 19D Reconnaissance Scout. He com-
pleted a tour of duty in Europe on the East 

German border and then again left active 
duty for civilian life.

Mr. Kelly missed soldiering, however, 
and enlisted once again in the Army in 1979 
as an MOS 71D Legal Clerk. Ten years 
later, then-Sergeant First Class Kelly—
who was on the promotion list to master 
sergeant—accepted an appointment as a 
warrant officer one legal administrator.

Kevin then served as a legal adminis-
trator in the 1st Cavalry Division and at the 
U.S. Medical Command. He subsequently 
was a senior legal administrator at OTJAG 
and at III Corps. He deployed to Iraq as part 
of Operation IRAQI FREEDOM from 2004 
to 2005. He retired as a chief warrant officer 
four.

Chief Kelly is survived by a son and 
two daughters. His two sisters and two 
brothers also survive him. Kevin Kelly is 
interred in Arlington National Cemetery.16

Thomas M. Kullman (1941-2020)

Thomas Maxson “Tom” Kullman, a West 
Point graduate who served as an Artillery 
officer and JA, died on 16 April 2020. He 
was seventy-eight years old.

Born in Alabama on 11 May 1941, 
Tom Kullman completed his education 
at the U.S. Military Academy and was 
commissioned in the Artillery in 1964. 
He subsequently served on the staff and 
faculty of the Infantry School and had 
a tour of duty in Vietnam from 1967 to 
1968. Then-Captain Kullman resigned his 
commission in 1970 to enter law school at 
the University of Alabama, from which he 
graduated in 1973. Kullman then rejoined 
the Army as a JA.

He subsequently served in a variety of 
locations and assignments, including Fort 
Knox, the Pentagon, and Germany (8th 
Infantry Division). Then-Lieutenant Colo-
nel Kullman was the Staff Judge Advocate 
(SJA), 3d Infantry Division (Germany) from 
1983 to 1985 and the Chief, Administrative 
Law Division, The Judge Advocate Gener-
al’s School, from 1985 to 1988. He finished 
his distinguished career as an advisor in 
the Office of the Chairman, Joint Chiefs of 
Staff, and as the SJA, Army Materiel Com-
mand. He retired as a colonel.17

Tom was living in Springfield, 
Virginia, at the time of his death. He is 
survived by his wife, Linda.

Roger Lane (1955-2020)

Roger “Ray” Lane, who served both as a 
military and civilian paralegal in the Corps, 
died in Fountain, Colorado, on 21 October 
2020. He was sixty-five years old.

Born on 3 June 1955, Ray graduated 
from high school in 1973 and enlisted in the 
Army in 1976. He subsequently served for 
twenty years as a legal clerk and paralegal 
specialist. After retiring from active duty 
in 1996, he obtained an Associate of Arts 
degree in paralegal studies from Washburn 
University. Mr. Lane then worked as an 
Army civilian paralegal at Fort Riley, Kan-
sas, and Fort Carson, Colorado.

Ray Lane is survived by his wife, Pat, 
one son, one daughter, four grandchil-
dren, and one great-grandchild. He will 
be interred in the Pikes Peak National 
Cemetery.18

Dwight L. Lanford (1946-2020)

Dwight Lanford was the fourth SGM of 
the Corps. He was also the first Regimental 
SGM, as the JAG Corps was placed under 
the Army Regimental System in July 1986. 
Dwight died on 20 January 2020. He was 
seventy-three years old.

Born in Mobile, Alabama, on 6 July 
1946, Lanford enlisted in the Army as 
infantryman and subsequently served in 
Vietnam with the 101st Airborne Division 
as a platoon sergeant. After reclassifying as 
an MOS 71D Legal Clerk, Dwight served in 
various positions of increased responsibility 
during his twenty-three years of distin-
guished service. Some of his assignments 
included: Chief Legal NCO, 3d Infantry 
Division, Germany; Chief Legal NCO, 1st 
Infantry Division, Fort Riley, Kansas; Chief 
Legal NCO, 8th Infantry Division, Ger-
many; and Staff Sergeant Major, Sixth U.S. 
Army, Presidio of San Francisco, California. 
His awards included the Legion of Merit 
and Combat Infantryman Badge.

Sergeant Major Lanford is survived 
by his wife of thirty-two years, Susan; 
their children, Connie, Jay, and Chris; his 
two sons by a prior marriage, John and 
Jacob; his fourteen grandchildren; and one 
great-granddaughter.19

Edward Lassiter (1933-2020)

Edward Allen “Ed” Lassiter, who served 30 
years in our Corps and retired as a colonel, 
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died on 13 August 2020. He was eighty-
seven years old and had dementia.

Born in North Carolina on 7 April 1933, 
Ed graduated “from Wake Forest College 
at Wake Forest, [North Carolina,] in 1955 
and Wake Forest School of Law at Win-
ston-Salem, [North Carolina,] in 1957.”20 
He then joined the Army as a JA. His “[m]
ilitary assignments included  Rocky Moun-
tain Arsenal, Denver, CO; US Army Europe, 
Heidelberg, Germany; The Judge Advocate 
General’s School, Charlottesville, VA; Fort 
Eustis, VA; US Army, Vietnam; 1st Armored 
Division, Ft. Hood, TX; Office of the Judge 
Advocate General, Department of the Army, 
Washington, DC; 193rd Infantry Brigade, 
Panama, Canal Zone; Fort Sill, OK; Fort 
Stewart, GA; and Fort Riley, KS.”21

After retiring from active duty in 1987, 
Ed Lassiter and his spouse, Dorene Elaine, 
moved to Charlotte, North Carolina, where 
they served “as volunteers with Wycliffe 
Bible Translators. In 2003, the they retired 
again and relocated to Asheville, NC.”22

Colonel Lassiter was interred in the 
Post Cemetery, Fort Still, Oklahoma, where 
he served as the SJA from 1977 to 1982. His 
spouse and two daughters survive him.23

Ralph L. Lurker (1939-2020)

Lieutenant Colonel Ralph Lee Lurker had 
a distinguished career as a JA, culminating 
in his assignment as the Circuit Judge, 

Fort Benning, from 1981 to 1984. He died 
at his home in Columbus, Georgia, on 4 
April 2020.

Born in Kansas on 6 July 1939, Ralph 
Lurker enlisted in the Army in 1957 and, 
after one year of soldiering at Fort Carson, 
Colorado, obtained an appointment to the 
U.S. Military Academy. After graduating in 
1962, he was commissioned in the Infantry 
and served as a platoon leader and company 
commander with the 8th Cavalry Regiment, 
Korea, from 1963 to 1964. After three years 
as an instructor at the Infantry School at 
Fort Benning, Ralph attended law school 
at the University of Kansas, from which 
he obtained his law degree in 1970. He 
subsequently served in various assignments 
as an Army lawyer, including SJA, Military 
Assistance Advisory Group, Thailand, and 
SJA, Fort Sam Houston, Texas.

After retiring from active duty on 
31 December 1984, Lurker worked as a 
court administrator in Erie, Pennsylvania; 
Birmingham, Alabama; and Jonesboro, 
Georgia. He retired again in 2005 and set-
tled in Columbus, Georgia.

Lieutenant Colonel Lurker is sur-
vived by his wife, Jean, whom he met 
while he was a cadet at West Point, four 
sons (Ralph Roger, Jeffrey, Michael, and 
Gregory), and numerous grandchildren and 
great-grandchildren.24

George J. Miller (1931-2020)

George Miller, who served three years as a 
JA in the late 1950s, died of COVID-19 in a 
retirement home in Bryn Mawr, Pennsylva-
nia. He was eighty-nine years old.

Born in Bradford, Pennsylvania, on 
28 February 1931, George graduated from 
Princeton University in 1953 and earned 
his law degree three years later from the 
University of Pennsylvania. He then served 
three years in the Army as a JA. When he 
left active duty as a captain in 1959, Miller 
joined the Philadelphia law firm of Dechert, 
Price & Rhoades.

George Miller specialized in environ-
mental law and was appointed by Governor 
Tom Ridge to be the Chairman of the 
Pennsylvania Environmental Hearing 
Board in 1995. Arguably, his most suc-
cessful contribution was insisting that the 
Board create a website and establish an 
electronic docketing system. Miller served 
on the Board until 2009.

Miller was predeceased by his wife and 
one son. He is survived by his former wife, 
two daughters, and five grandchildren.25

John M. Nolan (1935-2020)

John M. Nolan was the first JAG Corps 
SGM (as the position was then known). He 
died of COVID-19 in Seaside, California, on 
13 November 2020. Nolan was eighty-five 
years old.

COL Edward Lassiter. (Photo courtesy of author) LTC Ralph Lurker. (Photo courtesy of author) SGM John Nolan. (Photo courtesy of author)
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Born in Evergreen, Alabama, on 6 
July 1935, John Nolan was the youngest of 
eight children. John’s father died when he 
was only one year old, so his mother and 
grandparents raised John and his seven 
brothers and sisters. After graduating from 
high school, John Nolan enlisted in the 
Army and completed training in motor 
maintenance. He then served in a variety 
of locations and assignments, including: 
Fort Sill, Oklahoma; Fort Ord, California; 
Germany; and Alaska.

In 1966, then-Sergeant First Class 
(SFC) Nolan was serving as a Drill Ser-
geant at Fort Leonard Wood, Missouri. 
Based on his exceptional performance as 
a Drill Sergeant, SFC Nolan was asked to 
volunteer for Officer Candidate School 
(OCS). After some resistance—he liked 
being an NCO—SFC Nolan reported to Fort 
Benning, where he excelled in OCS—earn-
ing the honor of top leadership graduate. 
After OCS, then-Second Lieutenant Nolan 
remained at Fort Benning where he served 
as a tactical officer for one year before 
attending jungle training in Panama in 
preparation for service in Vietnam.

Upon deploying to Vietnam, Lieu-
tenant Nolan served as a platoon leader and 
company commander in the 8th Cavalry 
Regiment, 1st Air Cavalry Division. He was 
wounded in action and, after his recovery, 
was assigned to Germany as the Com-
mander, Headquarters and Headquarters 
Company, 1st Battalion, 13th Infantry Regi-
ment, 8th Infantry Division.

In 1973, then-Captain Nolan was 
serving at Fort Ord, California, as a budget 
officer. During the Army’s downsizing 
efforts after the Vietnam War, which 
specifically included a reduction in infan-
try officers, Captain Nolan was given the 
option of retiring or reverting back to his 
enlisted rank. Nolan had twenty years of 
service—seven years as an officer and thir-
teen years as an enlisted Soldier—but under 
the regulations in force at the time, he 
needed at least ten years of commissioned 
service. Consequently, Nolan decided to 
return to the enlisted ranks. He was given 
the rank of master sergeant but maintained 
a commission in the Army Reserve as a 
captain.

Nolan’s combat wound from Vietnam 
precluded his return to MOS 11B Infantry 

and so he chose the only MOS with an 
opening for an E-8—MOS 71D Legal Clerk. 
After this shift to MOS 71D, then-Master 
Sergeant Nolan did on-the-job training as 
the noncommissioned officer-in-charge of 
the Fort Ord OSJA.

After his promotion to SGM, John 
Nolan was assigned to serve as the Chief 
Legal NCO, Taegu, Korea. After a short 
time in Taegu, SGM Nolan was transferred 
to Seoul, Korea, with duty at the Office 
of the Staff Judge Advocate, Eighth Army 
Headquarters. On 29 February 1980, John 
Nolan was selected as “Senior Staff NCO, 
Office of The Judge Advocate General.” 
This was a competitive selection process 
and Nolan was well qualified in both 
experience and education. While he had 
only seven years in MOS 71D, significantly 
fewer years than other NCOs competing 
against him, Nolan had earned a law degree 
from the Blackstone School of Law—which 
may have been given considerable weight in 
his selection.

In the congratulatory letter SGM 
Nolan received on 29 February 1980, he 
was informed that the “specific goal” of his 
new role was to improve “the status and 
effectiveness of the enlisted members who 
support The Judge Advocate General’s 
Corps.”26

John Nolan retired from active duty 
and the Army Reserve in 1983. Since he 
kept his Army Reserve commission, No-
lan’s retired pay was based on his rank of 
captain. With his soldiering at an end, John 
Nolan worked as a Proceeding Clerk at the 
Commodity Futures Trading Commission 
until 1994. After retiring a second time, 
John and his wife, Arlene, moved to Sea-
side, California. Arlene predeceased him. 

Brian B. O’Neill Jr. (1947-2020)

Born in Michigan on 7 June 1947, Brian 
Boru O’Neill was the oldest of six children. 
His father was an Army engineer and this 
military background resulted in Brian 
attending the U.S. Military Academy, from 
which he graduated in 1969. Commissioned 
in the Field Artillery, O’Neill served in Italy 
and Greece for two years.

In 1971, then-Lieutenant O’Neill left 
active duty to attend law school at the 
University of Michigan on the excess leave 
program. Brian was managing editor of the 

law review and graduated magna cum laude 
(he was in the top five of his class) in 1974. 
O’Neill then transferred from Field Artillery 
to the JAG Corps, and served in the Office 
of the Army General Counsel until resign-
ing his commission in 1977.

O’Neil then enjoyed a successful career 
in private practice at the Minneapolis law 
firm of Faegre & Benson for thirty-four 
years. He was passionate about using the 
law to protect the environment and one of 
the highlights of his legal career occurred 
in 1994 when, after a nearly two-decade 
fight with Exxon, he obtained a five billion 
dollar jury verdict for damages arising out 
of the 1989 Exxon Valdez tanker oil spill in 
Alaska.27 O’Neill died of Amyotrophic Lat-
eral Sclerosis (ALS or Lou Gehrig’s disease) 
on 6 May 2020 the age of 72. He is survived 
by his wife, two sons, three daughters, and 
three grandchildren.28

Robert S. Poydasheff Sr. (1930-2020)

Colonel Robert Stephen “Bob” Poydasheff 
Sr., an Army lawyer who had a successful 
career as a politician and attorney after 
retiring from active duty, died on 24 Sep-
tember 2020 in Phenix City, Alabama. He 
was ninety years old.

Born in the Bronx, New York, Bob 
Poydasheff graduated from the Citadel 
in 1954 and received his law degree from 
Tulane University in 1957. He began his 
career as a Soldier as an Infantry officer 
before transferring to the JAG Corps. He 
served in a variety of locations, including 
Vietnam, and was a graduate of the Army 
War College. His last assignment was as the 
SJA, U.S. Army Infantry Center and Fort 
Benning.

After retiring from active duty as a 
colonel in 1979, Poydasheff remained in 
Columbus, Georgia, where he soon made 
a name for himself in local government. 
Bob was Mayor of Columbus and served 
on the City Council. He was active in many 
organizations and served on the boards of 
the Springer Opera House, Columbus Sym-
phony, and National Infantry Museum.

Poydasheff was known for his sense of 
humor and outgoing personality. He was 
affectionately known as “Uncle Bob” to his 
colleagues and friends. Colonel Poydasheff 
is survived by his wife, Stacy, son Robert 
Stephen Poydasheff Jr., five grandchildren, 
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and two great-grandchildren. Bob was 
especially proud that his son, Bob Jr., also 
served a tour of duty as an Army lawyer.29

William F. Sherman (1937-2020)

Brigadier General (ARNG) William Farrar 
“Bill” Sherman died on 11 March 2020 in 
Nashville, Tennessee, at the Barton House 
Memory Center. He was eighty-two years 
old.

Born in Arkansas on 12 September 
1937, Bill had a rich and varied career as 
an attorney and Soldier. He served as an 
Assistant U.S. Attorney and an Arkansas 
Securities Commissioner and State Rep-
resentative. Bill also had a thirty-two-year 
career in the Army Reserve and National 
Guard. He served as the Special Assistant to 
the Judge Advocate General from 1987 to 
1990.

Brigadier General Sherman is survived 
by his wife, Carole Lynn, one son, two 
daughters, and four grandchildren.30

Brian K. Tolliver (1974–2020)

Brian Keith Tolliver, who most recently 
served as Command Paralegal, U.S. Army 
Reserve Medical Command, died of 
COVID-19 on 17 August 2020. He was 
forty-six years old.

Born in Memphis, Tennessee, on 4 
July 1974, Master Sergeant Tolliver enlisted 
in the Army as a combat engineer in June 
1992. He served with the 82d Combat 
Engineer Battalion, Bamberg, Germany, 
and, after leaving active duty, reclassified 
as a Chemical Specialist. Tolliver served 
with both the 302d Military Intelligence 
Company and 398th Chemical Company, 
Memphis, Tennessee, before reclassify-
ing as a paralegal specialist MOS 27D. He 
subsequently served with the 139th Legal 
Operations Detachment before accessing 
into the Active Guard Reserve. Master 
Sergeant Tolliver then served with the 3d 
Legal Operations Detachment, Boston, 
Massachusetts, before joining the Human 
Resources Command and 83d Army 
Reserve Readiness Training Center, both 
located at Fort Knox, Kentucky. While in 
this last assignment, Tolliver was responsi-
ble for the development of more than 350 
senior Soldiers as the Chief of Training, 
Master Leaders Course.

Master Sergeant Tolliver is survived 
by his four children. He was interred in 
Memphis, Tennessee.31

Arthur C. White (1926-2020)

Born on 20 May 1926, Arthur Campbell 
White served as a machine gunner in the 
Marine Corps in World War II and as an 
Armor officer during the Korean Conflict 
before joining the JAG Corps. He died in 
Williamsburg, Virginia, at his daughter’s 
home on 4 June 2020. Arthur was nine-
ty-four years old.

Born in Townley, Alabama, Arthur 
White was the seventh of twelve children. 
In 1943, at the age of seventeen, he joined 
the U.S. Marines as a machine gunner and 
saw combat with an anti-aircraft battalion 
on Okinawa. After being honorably dis-
charged, White earned his undergraduate 
degree at the University of Alabama and, 
having participated in the Army ROTC, 
was commissioned as an Armor officer in 
1949.

After seeing combat in Korea, he left 
active duty to attend law school at the 
University of Louisville and, after earning 
his degree, returned to the Army as a JA. 
Arthur White served in a variety of assign-
ments and locations, including duty with 
the 82d Airborne Division, where he was 
one of the first Army lawyers to complete 
the Jumpmaster Course.

After retiring as a lieutenant colonel in 
July 1970, White moved to Washington, 
D.C., where he worked as a senior attorney 
for the Board of Veterans Appeals; he ulti-
mately became a member of the Board. In 
1979, White was appointed as an adminis-
trative law judge for the U.S. Department of 
Labor. In 1986, Judge White left the Labor 
Department to care for his adult son, Ste-
phen, who was terminally ill. He cared for 
Stephen until his death in 1989. Lieutenant 
Colonel White also was the principal care 
giver for his wife, Wanda, until her death.32

Of Note

June C. Fugh (1937-2020)

June Chung Fugh died on 18 June 2020. She 
was eighty-three years old and was living 
in Alexandria, Virginia, at the time of her 
death. Her husband, Major General John L. 
Fugh, served as The Judge Advocate Gen-
eral from 1991 to 1993.

June was a remarkable person. Born in 
Suzhou, China, on 2 June 1937, she was the 
third of five surviving daughters born to 
her parents. Five of her siblings, including 
all of her brothers, died during the Japanese 
occupation of China. Her father, William 
Ling Chung, an intelligence officer in the 
Chinese Nationalist Government, was able 
to move his family from China to India, 
Iran, and the United States, eventually 
settling in the Washington, D.C., area. June 
quickly mastered English and displayed 
a particular aptitude for math, science, 
and softball. In her teenage years, she was 
invited by Clark Griffith, then the owner 
of the Washington Senators, to sit with his 
family in their booth or the dugout, thus 
cementing her lifelong love of baseball.

She started at American University, 
majoring in chemistry, eventually earning 
her degree with honors some years later. 
After marrying John Fugh in July 1960, she 
drove across country to then-Lieutenant 
Fugh’s first posting at the Presidio of San 
Francisco. From that time forward, June 
Fugh was an integral part of the JAG Corps 
family, and even after her husband passed 
away, June continued to support our Corps 
with her generous support of the bi-annual 
Fugh Symposium.

June Chung Fugh is survived by her 
two children, Justina born in San Francisco, 

MSG Brian Tolliver. (Photo courtesy of author)
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California, and Jarrett born in Heidelberg, 
Germany. She is also survived by four 
grandchildren: two boys from Justina and 
two girls from Jarrett.

June Fugh was an indomitable and 
charming woman who instilled respect, 
awe, and a bit of fear, in others. She was 
always her own unfettered self, and you 
absolutely always knew where you stood 
with her on any given day.33

Elizabeth Hoyle (1926-2020)

Elizabeth “Libby” Hoyle served for many 
years as a civilian personnel technician at 
The Judge Advocate General’s School.34 
Born in Halifax County, Virginia, on 26 
May 1926, Libby graduated from Mon-
treat College in North Carolina before 
she moved to Charlottesville. Libby Hoyle 
died on 1 August 2020. She is survived 
by two daughters, one son, and five 
grandchildren.35

Mr. Borch is the Regimental Historian, 

Archivist, and Professor of Legal History and 

Leadership at The Judge Advocate General’s 

Legal Center and School in Charlottesville, 

Virginia.
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Practice Notes
Bridging the Voir Dire Gap

A Practitioner’s Guide to Winning Voir Dire

By Major Todd C. Gately, Major Jordan C. Stapley, Major Mitchell M. Suliman, & Colonel Timothy P. Hayes Jr.

Part I—The Status Quo and the Basics

Counsel Perspective

You are, by your own estimation, a relatively-seasoned trial counsel. Your 

panel case is a week away. You double-check the military judge’s pre-trial 

order and peer over one of the last items on the list: Provide the judge 

copies of proposed voir dire questions no later than three business days 

before trial. You spend all night coming up with twenty-five well thought-

out questions and submit them to the judge just before the deadline. Two 

days later, you receive a response: “Government, you may ask questions 7, 

14, and 21.” There is no explanation. You feel defeated. You now consider 

all your voir dire training and effort to be a waste. Is it even worth asking 

these three questions? You wonder if the panel will think you are lazy, or 

that you mailed it in.

Now, imagine you are speaking to the panel for the first time. Your 

heart is in your throat as you prepare to make your first impression. You 

worry about generating credibility and building rapport. You stare at the 

members and then down at your list of three questions. The members stare 

back blankly. You complete your three questions, awkwardly acknowledg-

ing the members’ affirmative or negative responses, and sit down. You feel 

you achieved nothing more than hearing yourself read aloud for a couple 

of minutes. You wonder what you accomplished and whether you even 

have enough information to justify speaking to each member individually. 

You blame the judge for limiting the scope of your questions. You blame 

yourself for not coming across more naturally. You curse all your advo-

cacy training that encouraged creative and advanced advocacy techniques 

that your judge would never allow. You think, “I hate voir dire; this case 

is off to a bad start.” And then you move on to opening statements.

(Credit: MQ-Illustrations – stock.adobe.com)



26	 Army Lawyer  •  Practice Notes  •  Issue 1  •  2021

Judicial Perspective

You are, by your own estimation, a relative-

ly-seasoned judge. It is a week before trial and 

you have yet to see the government’s requested 

voir dire questions, even though you repeatedly 

tell them in training it is one of the two most 

important parts of a contested case. You wait, 

not that you are expecting much. True to form, 

the questions come in right at the deadline. 

While it at least appears these questions are 

actually related to the current case, not the last 

case tried in this jurisdiction, none of them 

seem to be intended to elicit bias. Instead, they 

all seem bent on establishing the government’s 

theory, and most are compound, complex, 

and confusing. You work to find three that 

are marginally acceptable and return them 

to the counsel, wishing they had provided 

them sooner in the hopes they might take 

another shot at it. A few days later, as they 

stumble through reading their three questions, 

you wish you would have struck them all. 

It is clear the panel does not understand the 

first question, but when one hand shoots up 

the other eleven timidly follow and the trial 

counsel mutters “affirmative response from all 

members.” It only gets worse from there.

Bridging the Gap

The voir dire process does not need to feel 
like this for litigators or for judges. Counsel 
that proactively draft coherent and intelli-
gible voir dire questions aimed at eliciting 
articulable bias are far more likely to have 
questions approved. More importantly, 
panel members are much more likely to 
comprehend well-crafted questions. It is 
only after members comprehend the ques-
tions that counsel can hope to gain useful 
information. When judges are confident 
that the design of the question will elicit an 
appropriate response, they are more likely 
to allow reasonable follow-up. Within that 
well-constructed framework, give-and-take 
between counsel and members can be both 
informative and productive. This inevita-
bly leads to more intelligent challenges by 
counsel and more informed rulings by the 
judge. The worst thing that can come from 
more open-ended questioning of members, 
and the additional excusals that may follow, 
is that courts-martial may need more 
members detailed to appear for assembly 
to limit the inefficiency of “busted panels.”1 
However, the benefits of achieving reliably 

unbiased panels, and thus more just out-
comes, far outweighs this cost to efficiency.

Despite this lofty hope, the practical 
truth is that voir dire and the art of panel 
selection is often a frustrating practice 
throughout the military justice system for 
both litigators and judges. It is frustrating 
because the practice varies widely among 
the different jurisdictions. In one jurisdic-
tion, voir dire may be a strict, verbatim 
question-and-answer session approved by 
the military judge in which the judge limits 
the counsel to simple yes or no questions. 
In another jurisdiction, or in front of a 
different judge, it may be a more permissive 
and engaging conversation where counsel 
are able to ask more open-ended questions. 
This inconsistency can frustrate less-con-
fident practitioners who are unwilling to 
push the advocacy envelope.

For many years, practitioners and a 
vocal minority within the judiciary have 
been urging for a more robust voir dire. 
There has been a concerted effort by some 
to promote wider latitude for counsel to 
engage in effective advocacy techniques.2 
Various training events, to include the 
course to train and certify all Department 
of Defense military judges, continue to 
recognize and emphasize advanced advo-
cacy concepts related to panel selection. 
However, despite these efforts, a common 
complaint from litigators continues to be 
“that’s nice and all, but my judge won’t let 
me do that.” Meanwhile, a common com-
plaint from judges is “my counsel cannot 
even construct a grammatically correct 
and easily comprehensible question. Why 
would I let them start asking unscripted 
questions, especially when the Staff Judge 
Advocate is only sending me twelve mem-
bers to start with?” These judicial concerns 
are not unfounded, but they should not 
overcome the advantages of allowing coun-
sel to pursue more accurate information 
from the trier of fact. This is especially true 
in light of the judicial requirement to liber-
ally grant defense challenges for cause or to 
disqualify themselves if appropriate.3

This article is intended to help litiga-
tors effectively use, and encourage judges 
to permit, advocacy tools that capitalize 
on all aspects of the voir dire process. 
This article was written in hopes that it 
can bridge the gap between the judiciary 

and the litigators who are attempting to 
become more effective. In “Understanding 
the Basics of Voir Dire,” this article explains 
the voir dire process.4 The next part of the 
article presents legally permissible tools 
that, when approved and effectively used, 
can transform the litigator’s case, panel, and 
practice.5 Several of these suggestions can 
be implemented outside the courtroom. 
Last, this article suggests methods for the 
litigator to persuade the military judge to 
be open to the utilization of these tools in 
court, while also addressing the potential 
fears and criticisms of transforming our 
practice of panel selection.6

Understanding the Basics of Voir Dire

To fully appreciate the value of robust voir 
dire, it is necessary to fully understand the 
basics of what voir dire is and what it looks 
like in the military justice system. Voir Dire 
is a French term that means “to speak the 
truth.”7 Truth-seeking is the hallmark of 
a legitimate justice system. It is uniquely 
important when deciding who should—and 
more importantly, who should not—sit in 
judgment of another person’s conduct. The 
most important purpose of panel selection 
is discovering the truth with respect to the 
members. This truth is often hidden or 
unspoken due to the ineffective way voir 
dire is generally conducted in the military 
justice system. All parties to the trial want 
the panel members to speak truth in re-
sponse to voir dire questions. These truths, 
obtained through questions and answers, 
reveal underlying biases. These biases may 
illegally affect or taint a member’s judge-
ment of the case. The ultimate objective is 
for the eventual voting members, those not 
excused after voir dire and challenges, to 
speak truth in their ultimate verdict.

This truth-seeking goal of voir dire is 
accomplished through the following general 
process. Understanding this process is cru-
cial for appreciating how to implement the 
tools discussed below. First, the members 
are selected by the convening authority and 
asked to complete a questionnaire. These 
questionnaires are completed and provided 
to the Office of the Staff Judge Advocate. 
Counsel for the accused are given access to 
these questionnaires for use in developing 
voir dire questions. In accordance with the 
Rules of Practice, the military judge sets a 
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deadline for counsel to submit proposed 
questions in the judge’s pre-trial order.8 The 
judge determines which proposed questions 
may be asked and informs government 
and defense counsel. Next, on the day of 
trial, the judge assembles the members at 
the courthouse.9 At this stage, all members 
detailed to the court-martial are present.10 
The number of members present for assem-
bly varies by jurisdiction.

Regardless of how many members are 
present for assembly, all are subject to voir 
dire. The judge provides initial instructions 
to the members and then reads twenty-nine 
preliminary voir dire questions. These twen-
ty-nine questions come from the script in the 
Military Judge’s Benchbook and are common to 
all contested panel cases, although the judge 
has discretion to add or subtract questions.11 
Then, judges may, in their discretion, permit 
counsel to ask their previously-approved 
questions.12 This is referred to as group 
voir dire. Following group voir dire, the 
judge may permit counsel to supplement 
the group voir dire questions by asking 
individual members follow-up questions 
outside the presence of the other members. 
This is referred to as individual voir dire. 
Counsel’s ability to engage in individual voir 
dire is also within the judge’s discretion.13 
Following all of these steps, the judge will 
have a discussion with counsel about which 
members, if any, each side believes should be 
removed for cause.

Following the decision of the judge 
regarding challenges for cause, each 
remaining member is assigned a random 
number and each side is then given the 
opportunity to exercise its single peremp-
tory challenge.14 Assuming there are still 
enough members present to assemble the 
court-martial under Article 16, Uniform 
Code of Military Justice, the judge dis-
misses any excess members, impanels the 
court-martial, and the trial begins.15

The Goals of Voir Dire

In addition to knowing the procedural 
steps, counsel must appreciate the basic 
goals and objectives of voir dire. Three 
primary goals have been stated many ways, 
but they can be summarized as follows: 1) 
elicit information for the informed exercise 
of challenges, 2) establish a positive rapport 
with the members, and 3) educate the 

members about the complex facts or legal 
issues in the case.16 In contrast, the military 
judge is only concerned about one thing: 
the solicitation of information to inform 
the exercise of challenges. The counsel’s 
goals of building rapport and educating the 
members are of little concern to the judge. 
Therefore, the savvy counsel must accom-
plish the last two goals with the shared 
objective of satisfying the first.

Knowing the goals is one thing. 
Understanding how to accomplish them 
is another. Determining how to convince 
the judge to let counsel try to accomplish 
them is yet another. This is where the 
tools outlined below become essential. 
Unfortunately, voir dire in the military 
has become defined by rote, inflexible, and 
verbatim questioning of the panel. Judges 
often limit the scope of questions counsel 
are permitted to ask. This limitation is 
often unexplained, especially when counsel 
submit questions on the eve of the deadline. 
These drastic limitations can often turn 
voir dire into an “empty ritual.” 17 While the 
judge’s goal may be to protect the record 
from reversible error, such restriction can 
also hamper counsel development, and, 
more importantly, it can limit the discovery 
of biased panel members. Effective advo-
cacy during voir dire promotes counsel’s 
ability to accomplish the above goals, while 
ineffectiveness hinders the accomplishment 
of those goals.

Selecting a fair and impartial panel 
is an art and not a science. Counsel are 
charged with getting into the minds and 
thought processes of prospective jurors. 
Counsel must discover both their open 
and hidden biases and, if possible, get them 
to adopt (or at least accept) a certain view 
of the facts. This must all be done while 
trying to develop credibility and rapport. 
The uniqueness of the military panel, 
often composed of the most senior and 
seasoned Soldiers, pressurizes these already 
monumental goals. To accomplish these 
hard-to-achieve goals, counsel would be 
wise to use all available tools. Moreover, it 
would be helpful for judges to permit coun-
sel to use these tools. The tools discussed or 
referenced below are necessary and largely 
missing from our current practice.

In addition to achieving these goals 
within the panel selection process, counsel 

must keep in mind that the information 
elicited and themes discussed in voir dire 
should echo throughout trial. Capitalize on 
voir dire questions and answers throughout 
the trial, especially in closing argument. 
Voir dire presents a unique and powerful 
time in a trial where counsel have the op-
portunity to connect with the members. It 
is the only time when counsel are permitted 
to have a direct conversation with mem-
bers. If counsel receive powerful answers 
during voir dire, these answers should be 
reiterated during witness examinations 
and closing argument. For example, in 
a sexual assault case involving a delayed 
report by the victim, counsel may ask the 
panel members to articulate reasons why a 
crime victim may not report immediately. 
If a member suggests in response that 
“fear of retaliation” is a reason for delayed 
reporting, counsel should reiterate this 
answer during closing argument if relevant 
and helpful. Employing the tools dis-
cussed below can assist counsel in eliciting 
powerful answers, which in turn can be 
used throughout the rest of the trial to best 
advocate for their respective client.

Part II—The Tools

Counsel Perspective

You just got back from the Intermediate Trial 

Advocacy Course. You learned a bunch of advo-

cacy tools, including some about voir dire. But 

when faced with the reality of utilizing them, 

you can’t help but think, “I barely have time to 

get my uniform ready for trial, how can you 

expect me to implement all these fancy advocacy 

tools?”

Judicial Perspective

You were just recertified at the Military Judge 

Course and are beginning your second tour 

as a military judge. You’re feeling much more 

comfortable in the role this time around and 

are excited to see if the field has improved in 

the world of advocacy. The Chief Judges all 

encouraged providing flexibility to deserving 

counsel to use more advocacy tools during voir 

dire. Your last experience as a judge doesn’t give 

you much faith in the field’s ability to pull them 

off. However, you acknowledge the value in the 

use of these tools and plan to encourage counsel 

to use them—if they can show competence in the 

area of panel selection.



28	 Army Lawyer  •  Practice Notes  •  Issue 1  •  2021

Introducing the Tools

Conducting voir dire with the use of the 
tools discussed below has the potential to 
transform counsel’s trial practice and advo-
cacy skills. These tools, largely missing from 
military justice practice, are instrumental 
to a better and more informed forum and 
panel selection. The tools are discussed in 
the sequence counsel have the opportunity 
to utilize them throughout trial. The section 
begins with voir dire of the military judge 
prior to forum selection. Next, it discusses 
the use of supplemental written question-
naires prior to assembly. Finally, it lays out 
the novel concept of the mini-opening state-
ment before group voir dire and reiterates 
the value of individually questioning panel 
members during group voir dire.

Voir Dire: The Military Judge

The first, but least utilized tool, is voir dire 
of the military judge. A frequent frustration 
of new judges, and a continuing focus of 
judiciary-led training, is the dearth of case 
information available to judges prior to trial. 
Judges remind the panel members in their 
preliminary instructions that “counsel know 
much more about the case than we do.”18 
Counsel often forget this. As previously 
stated, one of the goals of voir dire is to 
educate the fact-finder. If the accused elects 
to be tried by the military judge alone, it is 
imperative to also educate the military judge.

In addition to educating the military 
judge, there is an even more critical reason 
for voir dire of the military judge. Just like 
the panel members, the military judge may 
have potential biases that should be ex-
plored; and, just like the panel members, the 
judge can be challenged for cause. Simple 
math would suggest that it is up to eight 
times more important to voir dire the mil-
itary judge in a general court-martial than 
to voir dire each individual panel member. 
This is true even in a contested panel case. 
The judge may still be the person imposing 
the sentence. Therefore, it is surprising 
that so few defense counsel fail to explore 
whether the judge possesses underlying 
biases before allowing their client to elect to 
waive their statutory right to a panel.

Imagine a defense counsel in a case 
involving an alleged assault upon a child. 
The client, the accused, is the father of four 
and the alleged victim is his seven-year-old 

son. The case may hinge on the parental 
discipline instruction. If this were a panel 
case, the defense counsel would certainly 
know the marital status of the members, 
who had children, and how many. The 
defense counsel would also have likely 
submitted a request for a case-specific ques-
tionnaire and a litany of voir dire questions 
regarding their views on parental discipline. 
For example, counsel would want to know 
whether the members spank their children, 
whether they ever used a belt, and how they 
were disciplined as children. It is just as 
important to know this information about 
the military judge.

It should be safe to assume that judges 
will be better able to set aside personal biases 
and attitudes toward a particular behavior 
than panel members. However, as explained 
above, counsel should treat a judge-alone 
case no differently when it comes to voir 
dire. Counsel should not feel uncomfortable 
or reluctant to ask the judge voir dire ques-
tions. Judges understand they have a duty to 
answer questions designed to elicit bias.

Conducting voir dire of the judge at 
the first available opportunity is imperative. 
Doing so allows defense counsel to ensure 
their client is well-informed about forum 
selection and improves relations between 
counsel and the accused. The client will 
likely trust counsel’s advice regarding forum 
selection even more after witnessing their 
counsel’s voir dire of the military judge. Do 
not wait until the day of trial to voir dire 
the judge. Plan ahead and ask questions at 
arraignment when the judge discloses any 
grounds for challenge and provides counsel 
an opportunity to question or challenge him 
or her. It is far better to address these issues 
prior to forum selection and trial on the 
merits than during the trial or on appeal.

While voir dire of the judge is import-
ant, counsel should not approach voir dire 
of the military judge as an opportunity to 
put the judge on trial. Voir dire of the judge 
is not a fishing expedition into the judge’s 
personal life.19 If the counsel has reason 
to suspect the judge may have an imper-
missible bias, or simply does not know the 
judge’s feelings on a certain relevant topic, 
they should prepare relevant questions. For 
example, whether the judge used appropri-
ate corporal punishment to discipline their 
children may be an appropriate question in 

a child abuse case. It would not be relevant 
or appropriate in a traditional assault and 
battery case between adults. Bottom line, 
counsel should use common sense and 
formulate questions in the same way they 
would for a panel.

In addition to educating the judge and 
identifying bias, a judge’s views on punish-
ment can also be explored. This is especially 
true considering the judge is now the 
default sentencing authority for all cases. 
When approaching a decision to voir dire 
the military judge, counsel should exam-
ine possible punishments available should 
the accused be convicted of any offense. 
Counsel rightly assume that a judge will 
keep an open mind when it comes to sen-
tencing. However, it could be important for 
the accused to hear the judge articulate that 
understanding prior to making the forum 
election. If a judge had made an injudicious 
comment about the charged offense being 
incompatible with military service, even 
in another context or off the record, that 
comment is ripe for questioning. While 
sentences imposed in other cases are gen-
erally not relevant, whether the judge has a 
particular bias toward or against a partic-
ular crime or punishment is fair game for 
questioning. However, much like with any 
question, counsel must always be prepared 
to provide an articulable justification for 
their questions and inquire respectfully.

When articulating the justification for 
the questions, it is necessary for counsel to 
understand the standards related to judicial 
disqualification. While removal for cause 
is the end result of identifying actual or 
apparent bias in a panel member, judicial 
disqualification is the end result of uncov-
ering bias when questioning the judge. The 
grounds for judicial disqualification and 
recusal are found in Rule for Courts-Martial 
(RCM) 902.20 The grounds for disqualifica-
tion listed in RCM 902 are nearly identical 
to the grounds for disqualification listed in 
28 U.S.C. § 455, which controls disqualifi-
cation for federal judges.21 There are some 
minor differences. For example, disqualify-
ing fiduciary interests rarely come into play 
in a court-martial and are not specifically 
contained in RCM 902.22 However, given the 
historical framework of military jurispru-
dence, which harkens back to a time where 
the military judge was a member of the 
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convening authority’s command, the funda-
mental requirement for impartiality is no less 
important in a military context.23 According 
to RCM 902(a), a judge is required to dis-
qualify himself or herself in any proceeding 
in which the judge’s impartiality “might 
reasonably be questioned.”24 This is a broad 
obligation all military judges must follow.

In addition to this broad obligation, the 
rule also contains specific grounds requir-
ing disqualification that counsel should be 
aware of when formulating questions.25 
Counsel must move to disqualify the judge 
if they uncover actual bias or something 
that reasonably calls into question the 
judge’s impartiality.26 Similarly, judges 
have a duty to disqualify themselves sua 
sponte for any of the specific grounds if 
no motion is made.27 If disqualification 
is raised sua sponte, military judges must 
permit the parties to question them prior 
to making a decision.28 If judges find that 
they are disqualified, judges are required 
to recuse themselves.29 Counsel should be 
aware of certain recurring situations in 
which a judge’s impartiality might reason-
ably be questioned. These situations include 
prior relationships between the judge and 
counsel or the judge and witnesses, whether 
positive or negative. Even if judges are 
confident they harbor no actual bias against 
a party based on prior relationships, some 
conduct by the parties may be so egre-
gious as to require disqualification under 
the reasonable person standard of RCM 
902(a).30 Therefore, voir dire of the judge to 
determine if disqualification is necessary is 
an essential practice, one which both parties 
should more rigorously exercise.31

Counsel should not be concerned about 
the judge’s reaction to well-formulated and 
relevant questions. Because of the infre-
quency of this practice, some judges may be 
surprised by what they perceive as personal 
questions; but, if handled appropriately by 
counsel, this should not be a significant 
fear. A suggested approach for counsel is 
to alert the judge in an RCM 802 session 
that they intend to voir dire the judge in a 
particular area, explaining their basis.32 This 
gives the judge an opportunity to reflect on 
both the need to answer the question and 
to formulate a response. The goal should 
be to ensure the judge can, and will, be 
impartial—not to trip them up by putting 

them on the spot in a confrontational or 
embarrassing manner. This technique can 
be employed when using the other recom-
mended tools as well, as discussed below.

Supplemental Written Questionnaires

The first panel-related tool at counsel’s 
disposal is to expand the panel questionnaire. 
Panel questionnaires are the first touch point 
with new members. They represent the first 
opportunity to learn valuable information to 
inform the exercise of challenges—the first 
goal of voir dire. Rule for Courts-Martial 
912(a)(1) provides authority for the use of 
panel questionnaires. The rule highlights 
how this tool “may expedite voir dire and 
may permit more informed use of chal-
lenges.”33 Therefore, in cases where a trial 
with members is still possible, counsel should 
focus initial attention here, and treat the 
questionnaire as the first phase of voir dire.

While the rule points to how this tool 
can be helpful, the way it is most often uti-
lized in our system is not. The rule says that 
“trial counsel may, and shall upon request 
of defense counsel, submit to each member 
written questions . . . .”34 This normally 
occurs following the members’ selection by 
the convening authority. The problem is 
that members are too often only asked to 
provide broad or boilerplate information 
articulated in the rule.35 This boilerplate 
information is not unique to any case, it is 
very general in nature, and adds little value 
to the group voir dire questions or to the 
justification for individual questioning of 
members. A much more effective tool is the 
case-specific panel questionnaire.

Case-specific panel questionnaires are 
simple to implement, but widely underuti-
lized. To highlight counsel’s ability to 
augment the standard questions, RCM 912 
provides that “[a]dditional information 
may be requested with the approval of the 
military judge.”36 This additional informa-
tion can and should be tailored to the facts 
and issues in each case. Case-specific panel 
questionnaires are especially effective tools 
in jurisdictions where judges significantly 
limit the questions counsel are permitted to 
ask during group voir dire.

The value of expanding the question-
naire and making it specific for each case is 
two-fold. First, it improves judicial efficiency 
and the quality of challenges. Second, it is the 

best and most anonymous way to obtain sen-
sitive information from members to justify 
requests for individual voir dire.

Improving Judicial Efficiency and Challenges

Regarding judicial efficiency, the 
discussion to RCM 912(a)(1) supports this 
claim by saying that “[the use of] question-
naires before trial may expedite voir dire 
and may permit more informed exercise of 
challenges.”37 This should be the opening line 
in any motion for expanding the standard 
questionnaire. This assertion also seems ob-
vious. An expansive and honestly answered 
questionnaire tailored to the facts of the case 
could ostensibly eliminate the need for group 
questions as it relates to identifying bias. 
At a minimum, counsel are receiving more 
information that will educate the questions 
they ultimately decide to ask.

Well-thought-out augmentations to the 
standard questionnaire also make evident 
the need for individual voir dire. Note, the 
court will require counsel from either side 
to have some basis for questioning the panel 
member individually.38 This justification 
may come from information elicited during 
group questioning. However, and more 
importantly at this point, it may also stem 
from responses to questions in the question-
naire. If counsel know that their judge will 
significantly limit the scope of in-person 
questions, then the questionnaire offers the 
best alternative way to justify speaking to the 
members one on one. The value to this strat-
egy is that, given the impromptu nature of 
individual voir dire, judges do not tradition-
ally limit individual questioning in the same 
manner they do group questions. Therefore, 
counsel are able to get into more detail with 
that panel member and often do not need 
explicit pre-approval of the questions asked 
during individual voir dire. This is because 
counsel have already articulated a basis for 
speaking to the member outside the presence 
of the other members, and it is therefore 
necessary to have conversational back and 
forth with the specific member to resolve 
whatever concern was raised.

Obtaining Accurate Answers 

to Sensitive Questions

The second benefit to expanding the 
questionnaire with case-specific questions is 
that it gives counsel a chance to probe topics 
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that members may be less inclined to address 
openly and candidly in person and in a group. 
The value of including sensitive questions in 
the questionnaire provides anonymity for the 
questioner and the respondent, minimizes 
embarrassment, and minimizes inaccurate 
but socially acceptable responses.

There are many questions that need 
to be asked, but many are hard to inquire 
about in public. For example, it is difficult 
to ask members their thoughts on cer-
tain types of sexual behaviors, especially 
ones that raise social stigmas. These social 
stigmas highlight the absolute necessity of 
obtaining truthful answers on the topic. 
However, it also presents a conundrum for 
the counsel inquiring. On one hand, it is 
necessary to know whether someone holds 
some biased preconceived notions about 
people who engage in those sexual behav-
iors. But, on the other hand, these questions 
have the potential to make the members 
uncomfortable at best, and (at worst) en-
courages them to provide what they believe 
to be a socially acceptable answer. Counter 
to the truth-seeking function of voir dire, 
these answers may not be in-line with the 
member’s actual feelings. Social pressure is 
an actual phenomenon that impacts human 
responses to sensitive questions. Litigators 
and judges cannot ignore the real possibility 
that this will impact the veracity of infor-
mation elicited during voir dire.

Compounding the problem of normal 
social pressure is the concept of military 
social pressure. An example of this stems 
from the general consensus surrounding 
the treatment of victims of sexual assault. 
Through various training programs, the 
military has indoctrinated its officers and 
enlisted Soldiers to believe individuals who 
make allegations of sexual assault. Another 
example is the inaccurate belief that a 
victim of sexual assault is legally incapable 
of consent if they have consumed even one 
drink of alcohol. These beliefs, if genu-
inely held and left unidentified, inevitably 
carry over into the panel’s deliberations. 
Questions in a group setting about sensitive 
things, the answers to which are collectively 
consistent within military culture, is not the 
best way to seek the truth on these topics. 
A confidential questionnaire, however, is 
more likely to result in more honest and 
individualized responses.

The Mini-Opening Statement

What Is It?

The next tool is the mini-opening 
statement and is intended to be used at the 
beginning of either party’s group voir dire. 
The mini-opening statement is a novel 
tool that is even less utilized or under-
stood than the case-specific questionnaire. 
A mini-opening statement is a very brief 
non-argumentative statement made by 
each party to the panel before voir dire 
begins. It provides background informa-
tion and describes the underlying facts and 
issues to the prospective panel members 
so that the follow-on voir dire questions 
are presented in context.39 In other words, 
it is an introduction to voir dire aimed at 
making voir dire more effective. While 
brief, it can be an important tool in the 
pursuit of identifying bias and educating the 
members. It follows the basic premise that 
panel members should be introduced to the 
subject matter of the case before exploring 
their personal biases. The mini-opening 
statement is increasingly being used as an 
important trial advocacy tool across civilian 
jurisdictions, both criminal and civil, in the 
United States.40 However, until recently, 
mini-opening statements have been absent 
in military courts-martial.41

Compare to Opening Statements

A mini-opening statement is an ad-
vocacy tool for voir dire; it is not a shorter 
version of an opening statement. It is an 
entirely different tool from the opening 
statement with the goals of aiding in the 
exposure of potential bias and educating the 
panel.42 The objective of the mini-opening 
is to inform potential voting members of 
why they are there and why it is critical 
that they carefully consider—and honestly 
answer—the questions that will follow. The 
advocate should accomplish this objective 
in a matter of three-to-five minutes. Unlike 
the opening statement, this is not an oppor-
tunity to tell the most persuasive story and 
preview the best facts.43

Although the mini-opening statement 
is very different from the opening state-
ment, there are critical similarities. First 
and foremost, both offer the earliest oppor-
tunity to build credibility, a trial attorney’s 
most important asset in court.44 Being 

brutally honest and demonstrating care 
about one’s client or the case helps build 
credibility in the eyes of the panel. This 
is also an opportunity for the litigator to 
make a good first impression and establish 
a human connection with the prospective 
panel members. Just like every single piece 
of the trial, the theme and theory should be 
woven in. However, argument is inappro-
priate. In fact, the very same prohibitions 
of an opening statement also apply to the 
mini-opening statement: no argument, no 
personal opinion, no vouching for witness 
credibility, and there must be a good-faith 
basis that the evidence will be presented.

Best Practices: How to Do It

The litigator should first strike the 
right tone and the right balance. The tenor 
of the mini-opening statement should be 
more calm and matter-of-fact. This tool 
should be informative to the panel and not 
argumentative, emotional, or intense.45 The 
mini-opening statement should not be too 
minimal in substance and not too strong in 
advocacy. This balance must be struck to 
inform and introduce the case to the panel 
and not alienate them. In other words, this 
is a slightly livelier (but neutral) statement 
of the case. In that respect, it should include 
few adjectives and zero adverbs; they should 
also lose the legalese.46 The mini-opening 
is a neutral introduction and preview to 
the significant issues in the case, so that the 
advocate can open up the dialogue with the 
panel and explore bias in context.

Not only should counsel limit persua-
sive adjectives, but it may be worthwhile 
to undersell the case in the mini-opening 
statement. This is not the time to introduce 
the best and most critical facts.47 Again, the 
purpose of the mini-opening statement is to 
inform the panel and explore their biases up 
front. The advantage to underselling at this 
early juncture is that counsel are more likely 
to convince the judge to allow it and will 
eventually be able to present the strongest 
version of the case during trial to the panel 
members.

In that same vein, counsel should 
consider previewing the case weaknesses 
to the panel. It may seem counterintuitive 
to do so at the first opportunity, but it is 
important for counsel to invoke and then 
explore biases against their case. This is the 
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perfect opportunity to present the worst 
facts, discover what panel members think 
about those facts, and how much those 
facts could influence their decisions.48 For 
example, after introducing the key facts of 
the case, counsel may introduce an alleged 
motive to fabricate that will likely be a key 
issue in the case. Including topics that are 
likely to invoke bias is a deliberate tech-
nique. As such, do not be afraid of panel 
member responses. These responses are ul-
timately what the advocate is seeking. The 
mini-opening is supposed to identify bias 
so the advocate can exercise more informed 
causal challenges.

It is important to keep it three-to-five 
minutes or less. Litigators should econo-
mize the words used. Get right to the point 
or the issue. What follows is an informed 
questioning and discussion with the panel. 
Like any piece of trial advocacy, this is 
not one done on the fly. Advocates should 
rehearse it, know it, and not be wedded to 
notes or a script. It should appear natural 
and genuine, allowing the panel to open 
up. Last, the trial attorney must be on their 
game! This is literally the first opportunity 
the panel will hear counsel advocate. Panel 
members will form opinions about the 
litigators based on how they present, how 
their uniform appears, and how articulate 
they are. When presenting the mini-open-
ing statement, it is absolutely important 
that advocates are prepared, have appro-
priate body language, and address the panel 
articulately.

Advantages and Disadvantages

The mini-opening statement, when 
done correctly, presents several advantages. 
First, it can serve as an effective ice-breaker. 
All too often, in front of more restrictive 
judges, the litigator approaches the podium 
only to ask a pointed yes or no question to 
the panel. This is the first thing the panel 
hears. A pointed question that requires 
only a yes or no response is not the best 
introduction to the panel. Breaking the ice 
with a brief statement allows the panel to 
be acquainted with the counsel and the case. 
This opportunity allows counsel to make a 
good first impression and establish credi-
bility at the outset. The panel will just have 
heard the military judge’s standard ques-
tions, also requiring a yes or no answer. 

The litigator’s mini-opening statement, by 
contrast, is different and naturally interest-
ing to the panel. It is the first taste of what 
they showed up to hear.

The mini-opening statement provides 
clarity on the issues before questioning 
begins. The mini-opening coupled with a 
seamless transition to questioning elicits 
better and more revealing answers from the 
panel members. Moreover, a mini-open-
ing statement can eliminate the need for 
hypotheticals.49 The use of hypotheticals in 
voir dire can be confusing and disjointed. 
Instead of building rapport with the panel, 
hypotheticals may alienate and confuse 
the panel. Presenting the actual issue up 
front can eliminate the need for these 
confusing questions. Most importantly, 
the mini-opening statement provides the 
advocates valuable insight into the panel to 
better exercise challenges.

While a mini-opening statement 
can be an effective tool for counsel, it can 
also be a trap.50 Counsel may be tempted 
to become argumentative at the earliest 
opportunity. This trap is amplified in 
military justice practice, widely known for 
having fairly junior litigators in both rank 
and experience. Avoiding argument in the 
mini-opening is even more crucial than in 
traditional opening statements. An argu-
mentative mini-opening statement is legally 
impermissible,51 and can have a negative 
effect during voir dire. First, if the panel 
senses the counsel has a clear perspective 
on the issues or stake in the outcome, it 
can cause panel members to be guarded 
in their responses and not entirely open 
about their biases.52 Second, it can alienate 
the panel members. Panel members will 
form opinions based on the mini-opening 
statement. An argumentative mini-opening 
may not coincide with a particular panel 
member’s biases; therefore, it is less likely 
that the member will vocalize their differ-
ing opinions publicly. This could cause the 
panel member—who would otherwise be 
challenged for cause—to remain and be im-
paneled. Worse, their undiscovered biases 
may contribute to a negative outcome for 
the client.53 Finally, it could invoke a rebuke 
from the military judge, which is not the 
ideal way to be introduced to the panel or 
to encourage the judge to permit future 
flexibility during voir dire. It is imperative 

that the litigator not fall into the argu-
mentative trap. Understanding there are 
confines of mini-opening statements, the 
tool nevertheless has the benefit of explor-
ing biases most relevant to the case. As 
such, the mini-opening statement is a tool 
that enables the parties to select a more fair 
and impartial panel.

A word of caution, however, from 
the judge’s perspective. The easiest way 
to guarantee that a judge will not allow 
you to conduct a mini-opening is by not 
tying it to the purpose of identifying bias. 
The government counsel would do well 
to inform the judge that the mini-opening 
includes, for example, information about 
the delayed report by the victim. Counsel 
should explain how this uncontroverted 
fact is necessary to provide the context for 
the voir dire questions that will follow. 
Similarly, from the defense perspective, a 
brief introduction that discusses the mixed 
signals that can occur during a sexual 
encounter can make questions regarding 
the ability to accept a defense of mistake of 
fact much easier for the panel member to 
both comprehend and truthfully answer. 
Failing to tie the mini-opening to the biases 
counsel are attempting to uncover is likely 
to result in denial.

Individual Questioning During 

Group Voir Dire 

Another excellent but underutilized tool 
is to question members one-on-one—but 
in front of the group. Group voir dire is 
far more effective if counsel craft their 
questions to stimulate a conversation with 
the members, rather than simply asking 
yes or no questions. Unfortunately, far 
too often military justice practitioners and 
judges resort to the latter. The discussion 
for individual questioning during group 
voir dire is not a novel recommendation.54 
The following will highlight some effective 
group voir dire techniques with an applica-
tion to a typical sexual assault scenario. 

Imagine a sexual assault case involving 
an alleged victim who reported the crime 
seven days after the incident. The trial 
counsel wants to know the members’ opin-
ions on delayed reporting. However, instead 
of asking the members their thoughts, 
counsel typically ask something like the 
following: “Are you open to the proposition 
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that victims may delay before reporting a 
sexual assault?” This will guarantee every-
one will agree with that statement, either 
because they truly believe it or because 
the members know it is the socially and 
professionally acceptable answer. Or, even 
worse, because everyone else seems to be 
agreeing. Nonetheless, there may be a few 
panel members who believe that if someone 
was truly assaulted, she would immediately 
report. As a result, the trial counsel wasted 
a question and did nothing to determine 
whether any members possess a bias toward 
delayed reporting. 

A much more effective technique is 
to simply ask the members their thoughts 
on delayed reporting. Counsel can ap-
proach this in one of two ways: pose the 
question to the group or select an individ-
ual panel member. The benefit of asking 
the group for a volunteer is that counsel 
can determine who may be the stronger 
voices in the deliberation room while 
avoiding putting someone on the spot. A 
volunteer in this setting probably has little 
reservations about voicing their opinion 
when it matters most. On the other hand, 
there is a chance no one will volunteer to 
respond. In that event, revert to the second 
approach and select a member to answer 
the question. Whichever method counsel 
adopts, once one or two members begin to 
talk, others will typically feel more com-
fortable providing their own views thus 
creating a more robust and effective means 
of voir dire.55 Also, counsel should ensure 
each response is correctly attributed for the 
record. This has the added benefit of help-
ing counsel learn the panel members’ names 
and allows them to feel more comfortable 
talking to them.

Once counsel determines how to direct 
the question, the next step is to ask it in a 
meaningful way. Instead of asking a yes or no 
question, ask an open-ended question.56 For 
example, “What is the first thing that comes 
to mind when you hear that a victim waited 
a week before reporting?” This is where 
things will get interesting. Counsel may 
receive answers showing an understanding 
of typical victim behavior, such as “She was 
scared,” or “She decided she did not want it 
to happen to someone else.” There is also a 
strong possibility counsel may receive an-
swers that show a bias or at least skepticism, 

such as “She was trying to protect a relation-
ship after a boyfriend found out,” or “She 
was about to get in trouble.” Irrespective of 
the answers, counsel should resist the urge 
to challenge any member based on their 
responses.57 Treat that member with respect 
and say thank you; they have done exactly 
what you asked them to do: be truthful. 
Counsel can then ask the group if anyone 
else feels that way, which will further the 
goal of uncovering bias. 

If counsel initially receives answers 
exhibiting bias, they should ask other mem-
bers, “Can anyone think of other reasons 
why someone might delay reporting a sex-
ual assault?” The goal here is to draw out as 
many responses as possible and, hopefully, 
the one that will align with the victim’s 
explanation. After this line of questioning, 
counsel may consider asking the typical 
question, “Is everyone (now) open to the 
proposition that victims may delay before 
reporting a sexual assault?” This ultimate 
question will help ensure everyone is now 
in agreement, including those who initially 
exhibited hesitation or bias. Alternatively, 
if they intend to challenge some of the 
members based on initial answers and 
would prefer not to rehabilitate the specific 
members, counsel may desire not to ask the 
final question. Either way, counsel will have 
exposed bias and effectively provided mem-
bers with other viewpoints to hopefully 
overcome that bias or ultimately chal-
lenge them for cause. Trial counsel should 
consider using this technique when dealing 
with other counterintuitive behavior, such 
as when victims do not physically resist, 
engage in consensual sexual acts subsequent 
to the assault, or have changes in their 
stories over time. Similarly, defense counsel 
should use this technique to explore the 
victim’s possible motives to fabricate, such 
as protecting a pre-existing relationship, 
fear of punishment, or simple regret.

Part III—How to Win 

Over the Judge

Counsel Perspective

You mean I can ask the military judge 

questions? She is a full-bird Colonel, and I just 

graduated from the Officer Basic Course. I’ve 

never done voir dire, let alone know how to 

pronounce it correctly. I just submitted voir dire 

questions at exactly 1659, one minute before the 

deadline. Fortunately, I found an old voir dire 

document on the share drive from a contested 

panel case years ago. I hope the judge will 

approve these questions. I put in there that I’d 

like to give a mini-opening statement—it won’t 

hurt if I am able to talk to the panel more about 

my theme and theory. Hopefully, the judge 

gives me the rope to have a discussion with 

individual members in front of the other mem-

bers. I heard judges are strict when it comes to 

voir dire, so I doubt the judge will let me say 

anything. We’ll see.

Judicial Perspective

I just received a list of questions from counsel 

right at the deadline. The questions are inart-

fully crafted and clearly cut and pasted from a 

prior trial. They don’t even have the right name 

of the accused in the questions. As it stands right 

now, I can only approve three questions. The rest 

of the questions will just confuse the panel. It’s 

no help that counsel misstates the law in several 

of the questions. Additionally, I don’t see how 

most of these questions are aimed at discovering 

bias. Instead, it appears that counsel is solely 

focused on arguing his theme and theory during 

panel selection. Counsel also requested to give a 

mini-opening statement, yet he provided no de-

tail or summary of what he wishes to do in the 

mini-opening statement. Given the argumenta-

tive nature of his voir dire questions, I cannot 

trust that counsel will not argue during his 

mini-opening statement. Frankly, I can’t trust 

this counsel to speak to the panel more than it 

takes to deliver these three questions.

Persuading the Military Judge

Winning over the military judge requires 
preparation on behalf of counsel. Why 
would any military judge allow a more 
permissive voir dire if counsel continue 
to submit cut and pasted questions right 
at the deadline? In order for the military 
judge to grant more leeway, counsel must 
demonstrate their level of preparation and 
competence. Just as credibility is import-
ant before the panel, it is just as important 
before the judge. Accordingly, it is imper-
ative that counsel demonstrate what they 
want to do with voir dire, why they want to 
do it, and why it should be permitted. This 
must be done well ahead of the deadline set 
in the judge’s pre-trial order. Providing it in 
advance will afford counsel adequate leeway 
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to engage with the military judge to permit 
the tools discussed above.

As previously mentioned, the military 
judge controls voir dire. Rule for Courts-
Martial 912(d) provides the military judge 
massive discretion over the panel selection 
process.58 Considering the judge faces 
significant appellate scrutiny when it comes 
to challenges for cause, it is not hard to 
imagine why a judge might take a safer, 
more structured approach to voir dire. 
Therefore, counsel must be able to persuade 
the military judge to allow them to use the 
aforementioned tools during panel selec-
tion. This section will guide counsel in their 
effort to assuage these concerns and win 
over the military judge to permit them to 
use these tools.

First, counsel must know their judge.59 
As previously discussed, military judges 
vary widely in how they exercise their dis-
cretion. There is a sliding scale as to what 
judges allow during panel selection. Where 
a judge falls on this scale often evolves over 
time based on their experiences and counsel 
competence. On the most conservative side 
of the scale, military judges, if they even 
allow voir dire at all,60 will require a verba-
tim recitation of pre-approved questions to 
the panel without room for deviation. On 
the most liberal side of the scale, military 
judges will give advocates free reign over 
their voir dire, assuming it is conducted 
in accordance with the rules. Since mili-
tary judges vary in what they allow during 
voir dire, it is imperative that counsel 
take every opportunity to understand the 
judge’s boundaries. This starts with asking 
the judge’s panel selection preferences in 
court-provided feedback sessions, such 
as gateway sessions or regular training 
sessions, or in RCM 802 sessions.61 Simply 
ask the judge to articulate the left and right 
limits of voir dire in advance of trial. If still 
vague, ask local or previous practitioners 
what the military judge prefers.

The need to win over the judge arises 
primarily when the military judge falls on 
the conservative side of the scale. This is 
when counsel need to persuade the military 
judge to broaden their allowable voir dire 
practice. In an effort to encourage more 
permissive and liberal voir dire, it is critical 
to solicit precise feedback from the court. 
Oftentimes, the military judge’s pre-trial 

order requires a submission of proposed 
voir dire questions in advance of trial.62 
Counsel should use this opportunity to 
outline exactly what they wish to do during 
voir dire. Do not simply submit a list of 
questions. Instead, submit a motion for 
appropriate relief requesting permission 
to use the tools discussed above, whether 
it be supplemental written questionnaires, 
a mini-opening statement, or individual 
questioning of members following the use 
of open-ended questions. Counsel should 
articulate a defensible basis for objection-
able questions and submit them early to 
allow time for requests for reconsideration.

Soliciting feedback from the court 
also encourages clarity amongst all parties. 
Oftentimes, the military judge will line out 
or edit questions based on the form of the 
question and not the subject-matter. Seek 
clarification from the court asking whether 
the judge takes issue with the form or the 
substance of the question. If it is a form 
issue, go back to the drawing board and 
modify the question or find a better way to 
ask it. For example, some judges are hesi-
tant to allow counsel to ask “do you agree” 
questions rather than “are you open to the 
proposition that” questions. As a result, 
instead of asking, “Do you agree when an 
individual recounts events of a traumatic 
nature, there may be slight variations in 
the recounting over time,” ask, “Are you 
open to the proposition that when an 
individual recounts events of a traumatic 
nature, there may be slight variations 
in the recounting over time?” And even 
better, if the judge permits open-ended 
questions, ask, “What are some reasons 
why someone’s recollection of a traumatic 
event may change over time?”

The point is to not give up when first 
faced with opposition and seek these types 
of clarifications. Military judges, under-
standably, want to ensure advocates are 
not confusing the panel or wasting time 
by re-asking questions or asking confusing 
questions. Given their wide discretion over 
voir dire, military judges want to ensure 
that the questions work toward impaneling 
an impartial panel. To that end, counsel 
must prepare and demonstrate how their re-
quested tools would help achieve that goal.

Last, counsel must use the law to 
their advantage. There is no better way to 

persuade the judge to broaden voir dire than 
by using the law to support the position. 
Rule for Courts-Martial 912(f) provides 
several grounds for challenges and removal 
for cause.63 Of particular note is the last listed 
factor which states that someone “[s]hould 
not sit as a member in the interest of having 
the court-martial free from substantial doubt 
as to legality, fairness, and impartiality.”64 
Counsel using broader tools to uncover 
panel members’ biases and prejudices during 
voir dire would allow the court to impanel 
a more impartial jury. Further, these voir 
dire tools make the panel selection process 
more complete and efficient.65 Supplemental 
questionnaires and mini-opening statements 
focus the panel on the relevant issues and 
provides necessary context. It streamlines the 
questioning, both in a group and in an indi-
vidual setting, allowing for more informed 
and candid answers.66 Counsel should use 
these arguments in the motion requesting 
permission to use the tools. Remind the 
judge that these practices help the counsel, 
and the court, uncover biases and prejudices 
more quickly; this leads to a more intelligent 
exercise of peremptory and causal challenges. 
As an additional selling point, using the tools 
increases judicial efficiency and contributes 
to the development of counsel. If the goal is 
to discover true bias and impanel a fair jury, 
there are more effective ways of doing so 
than our current practice.

Addressing Potential Criticisms and Fears

Busted Panel

Adopting and utilizing advocacy tools 
to enhance the voir dire process is not with-
out its risks. A common fear among trial 
counsel and judges conducting voir dire is 
“busting the panel.” As is well-known, panel 
cases are a huge logistical endeavor and no 
one wants to be responsible for a delay. 
However, do not let this fear override the 
purpose and process of voir dire. Voir dire 
is too important to be curtailed or rendered 
ineffective due to a fear of busting a panel. 
To combat the chances of busting a panel, 
convening authorities should detail as many 
panel members as will fit in the courtroom. 
Do this by asking the Staff Judge Advocate 
to advise the convening authority to amend 
the convening order in subsequent versions 
to expand the number of members required 
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to be present for assembly. For example, 
instead of convening a court-martial with 
fourteen primary members, increase that 
number to twenty. Explain that, in the 
long run, this promotes efficiency and will 
likely encourage the trial judge to be less 
restrictive. In addition, have more sub-
stitute members on a one-hour recall to 
quickly backfill members if removed for 
cause. Ensuring there is an abundant pool 
of potential members will enable judges to 
confidently address each challenge with-
out regard to concerns about trial delays. 
Counsel should then inform the judge 
in their motion that a primary benefit of 
expanding the number of detailed members 
was to encourage more robust voir dire.

In addition to bringing more members 
to the courthouse, consider exercising tem-
porary or permanent excusals after one trial 
and before a subsequent panel selection. 
There will be times when panel members 
share personal feelings or experiences that 
counsel know will preclude them from 
being on the panel for certain types of cases. 
Perhaps they have an inelastic view on sen-
tencing when it comes to certain crimes or 
they have a close family member who was 
a victim of sexual assault. Rather than have 
that panel member continuously take up a 
seat only to have them inevitably removed 
for cause, consider recommending to the 
convening authority that the member be 
excused from all future courts-martial—or 
at least all future courts-martial—rele-
vant to why they were challenged before. 
Generally, the defense counsel is even more 
willing to excuse these members than the 
government and will likely join in any rec-
ommendation, thus avoiding any appellate 
concerns.

During panel selection, judges should 
address challenges one by one without 
knowing how many challenges exist. If 
the judge asks counsel to list all of their 
challenges at the outset, counsel should 
respectfully argue that they would prefer to 
take each challenge individually to protect 
the record. Since listing them all alerts the 
judge to how many potential challenges 
exist, it could subconsciously alter the 
judge’s ruling on a particular challenge 
as the judge is trying to ensure there 
are enough to impanel—or, at the very 
least, give that appearance. Judges should 

consider each challenge individually, and 
they should not alter their rulings based on 
number crunching just to avoid a busted 
panel. Doing so could create appellate 
issues down the road. Moreover, counsel 
should exercise their challenges to have the 
most fair and unbiased panel. The exercise 
of challenges, and the rulings on these 
challenges, should be the primary goal. Any 
inconvenience that might result from “bust-
ing the panel” should not be the prevailing 
consideration.67 In other words, not satisfy-
ing quorum or “busting the panel” is always 
better than seating a biased panel.

Appellate Issues

Another common fear for judges 
during voir dire and panel selection is the 
risk of creating issues on appeal. Over 
time, this appellate fear has led to more 
constrained exercise of voir dire in mili-
tary courts. The military appellate courts 
have made clear that an accused has a 
“constitutional right, as well as a regulatory 
right, to a fair and impartial panel.”68 Since 
the primary concern is to have a fair and 
impartial panel, a more permissive voir 
dire is the best way to discover biases and 
issues that may taint the fairness of the 
proceeding.69 Accordingly, the fear should 
not be that allowing a more permissive voir 
dire may create issues on appeal. Rather, it 
should be the fear that not discovering bias 
through voir dire will impede the constitu-
tional rights of the accused. It is this latter 
issue that is more likely to create issues on 
appeal. Worse yet, allowing a robust ques-
tioning of the panel, discovering bias, and 
not exercising and/or not granting founded 
casual challenges will certainly create issues 
on appeal.

And, while not the focus of this article, 
it is important to discuss the two types of 
bias (actual and implied bias) and how ap-
pellate courts have treated both. Allowing 
a more permissive voir dire only enables 
counsel to better exercise causal challenges 
based on actual and/or implied bias. As 
previously discussed, RCM 912 directs 
excusal for cause whenever it appears that 
the member should not sit “in the inter-
est of having the court-martial free from 
substantial doubt as to legality, fairness, and 
impartiality.”70 This rule contemplates both 
actual and implied bias.71 While both actual 

and implied bias provide cause to be ex-
cused from the court-martial, depending on 
when the challenge was raised, the appellate 
courts provided different tests in evaluating 
actual and implied bias.72

Actual bias is “bias in fact” and “the 
existence of a state of mind that leads to an 
inference that the person will not act with 
entire impartiality.”73 Actual bias is a ques-
tion of fact to be decided by the military 
judge based on the evidence presented at 
the court-martial.74 Implied bias is conclu-
sively presumed as a “matter of law.”75 The 
implied bias test considers “the public’s 
perception of fairness in having a partic-
ular member as part of the court-martial 
panel.”76 Most common causal challenges 
in military courts are based on implied bias 
grounds.

The degree of deference afforded 
to a military judge’s decision varies. An 
actual bias decision is entitled to great 
deference while an implied bias ruling 
is afforded less deference.77 The varying 
degree of deference that appellate courts 
have afforded to military judges regarding 
implied bias rulings have caused confusion 
for practitioners.78 However, it is clear that 
courts will grant more deference the more 
thorough the military judge’s analysis is on 
the record.79 Additionally, the liberal grant 
mandate makes clear that military judges 
should grant the defense’s challenge in close 
cases.80 Last, military appellate courts have 
articulated that “[r]eversal will ‘indeed be 
rare’ when a military judge ‘considers a 
challenge based on implied bias, recognizes 
his duty to liberally grant defense challenges 
and places his reasoning on the record.’”81

The fear of creating appellate issues 
by granting more permissive voir dire 
should be dispelled. Quite the contrary, 
more robust questioning of panel mem-
bers allows for a more intelligent exercise 
of challenges. Appellate issues arise if the 
liberal grant mandate is not followed. In 
close cases, the challenge should be liberally 
granted in the defense’s favor. Appellate 
issues also arise if the parties discover actual 
bias and that member is not excused. Last, 
in implied bias cases, appellate issues follow 
if the military judge does not comprehen-
sively articulate the ruling and analysis on 
the record. Therefore, counsel should not 
be shy about requesting such articulation. 
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A more permissive voir dire only enables 
greater discovery of bias, leading to a more 
fair and impartial panel. As such, practi-
tioners should not fear a more permissive 
nature of voir dire. Rather, parties should 
fear the failure to exercise and grant causal 
challenges based on the evidence gathered 
from permissive voir dire.

Conclusion

Counsel should confidently pursue uti-
lization of the voir dire advocacy tools 
discussed in this article and others.82 In 
approaching this pursuit, the focus needs to 
be on three things: 1) counsel improving at 
voir dire so that its ultimate purpose may be 
achieved; 2) counsel convincing the judge 
of their competence in this area of advocacy 
for the same reason; and 3) judges reward-
ing that effort by providing more latitude 
to identify and challenge biases. A more 
permissive voir dire can be accomplished 
through well-thought-out articulation of 
the reasons behind the use of these tools 
and advance warning to the judge that 
will allow a reasonable time for a back and 
forth about the form and substance of what 
counsel propose. This level of preparation 
will allow the judge to trust counsel and to 
potentially permit greater latitude during 
voir dire.

Accomplishing the goal of robust 
voir dire requires more than judges simply 
giving more latitude to counsel who have 
yet to prove themselves capable of handling 
it. This approach fails to yield dividends 
and perpetuates the currently ineffective 
stalemate where judges use their discre-
tion to greatly limit what counsel say and 
do. Instead, it is imperative that counsel 
demonstrate their level of preparation and 
competence to use the aforementioned 
tools. Utilizing these tools has the potential 
to transform counsel’s advocacy, thus facil-
itating a more robust panel selection and 
improving military justice. However, this 
transformation is only possible if counsel 
and military judges finally bridge the gap 
between what counsel want to do and what 
the judge determines they are capable of 
doing. Nothing less than a fair trial is at 
stake. TAL
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Practice Notes
Support and Defend

Why the Military Must Train Service Members in the Constitution

By Lieutenant Colonel Alexander G. Douvas

The violent assault on the U.S. Capitol in January 2021 was a 
shocking and disgraceful spectacle. This horrendous act re-

sulted in the first breach of the Capitol since the War of 1812,1 and, 
in addition to a tragic loss of life, it involved something far more 
insidious: a direct assault on the U.S. Constitution. Those who par-
ticipated in the assault aimed to stop the counting of electoral votes 
by the Vice President in a joint session of Congress—as required by 
the 12th Amendment.2 Perhaps unsurprisingly, those who par-
ticipated in this assault included an assortment of extremists and 
conspiracy theorists.3 More astounding, however, is the revelation 
that one in five of those arrested and charged for their involvement 
were active or former Service members.4

The Constitution has been both the foundation and purpose 
of military service since 1789.5 Every American Service member 
swears an oath that begins with a pledge to “support and defend 

the Constitution of the United States against all enemies, foreign 
and domestic” and “bear true faith and allegiance to the same 
[Constitution].”6 This solemn pledge demands a willingness by 
Service members to sacrifice their own lives if necessary—not 
for a leader or a flag, but for the ideals contained in this sacred 
document. While Service members receive regular training in 
everything from basic military skills to safeguarding personally 
identifiable information, they receive no formal training in under-
standing the very document that the military exists to protect.7

This lack of knowledge about the Constitution’s design and 
structure, coupled with the zeal instilled and training provided 
by military service, is a potentially dangerous combination. This 
is evidenced by growing concerns about the rise of extremist and 
anti-government ideology within the armed forces.8 Such ideology 
is often couched in patriotic terms, making Service members a 

(Credit: Victor Moussa – stock.adobe.com)
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prime target for recruitment and indoc-
trination by extremist organizations. In 
an unprecedented move, the members of 
the Joint Chiefs of Staff released a message 
to the joint force calling the attack on the 
U.S. Capitol a “direct assault on the U.S. 
Constitution . . . and our Constitutional 
process” and reiterated that “any act to dis-
rupt the Constitutional process is not only 
against our traditions, values, and oath; it is 
against the rule of law.”9 That top mili-
tary leadership felt compelled to publicly 
reemphasize the military’s commitment 
to the Constitution, and remind Service 
members of their oaths to it, underscores 
the importance of educating the military in 
the Constitution’s contents.

This was driven home for me in an 
encounter I had with a young Marine 
last year. The Marine casually tossed 
around words like “treason” and “tyranny” 
to describe various restrictions enacted 
by state governors in response to the 
Coronavirus Disease 2019 pandemic. In 
support of his position that the Founding 
Fathers would have already gone to war in 
response to similar restrictions on liberty, 
the Marine selectively quoted lines from 
the Declaration of Independence10 and 
liberally invoked “We The People” from the 
Preamble to the Constitution.

I pulled him aside and, not-so-gently, 
counseled him that advocating war over 
domestic political disagreements is not 
something Americans do, let alone Marines 
who swear an oath to the Constitution. I 
walked him through the structure of the 
Constitution and the separation of pow-
ers; explained federalism and the 10th 
Amendment; and listed the numerous 
checks and balances that the Framers specif-
ically built into our system of government 
to safeguard it against tyranny. I concluded 
by explaining to him that the Constitution 
provides remedies for Americans to 
respond to poor governance or unpopular 
laws, including the voting booth and peace-

ful protests—not the battlefield. The Marine 
apologized profusely and said it was the first 
time he was told that. His patriotism was 
sincere, but his zeal was totally misguided.

Sadly, this is not the first Service mem-
ber I have encountered in my career whose 
well-meaning—but uninformed—beliefs 
about the Constitution and government 
tyranny could have metastasized into the 
same sort of extremist, anti-government 
beliefs that motivated some of the veterans 
who participated in the breach of the U.S. 
Capitol. One of those veterans—a retired 
Air Force lieutenant colonel, photographed 
with flex cuffs—posted on social media 

about his preparations for a “Second Civil 
War” against a “hostile governing force,” 
and concluded a similar post by reciting 
a portion of his former oath: “Against all 
enemies foreign and domestic.”11 Other 
anti-government organizations, such as 
the Oath Keepers—whose members were 
present inside the Capitol, actively recruit 
current and former Service members with 
care packages12 containing conspiratorial 
warnings about the Federal Government’s 
plans to use the military to deprive 
Americans of their constitutional rights.13

How does a Service member so badly 
misunderstand the Constitution (and their 
oath to it) that they use it as justification 
for a violent raid on a constitutional-
ly-required joint session of Congress or 
a war against the very government the 
Constitution establishes? Many factors 
are possible, but surely one of them is 
the military’s failure to properly educate 
Service members on the basics of what the 
Constitution does and does not say. Such 
training need not be onerous or detailed, 
but should at least provide an overview 
of the three co-equal branches of govern-
ment, separation of powers, federalism 
and states’ rights, the Bill of Rights, and 
the amendment process. The training need 
not be conducted annually; however, it 

OATH OF ENLISTMENT 

I, _______ , do solemnly swear (or affirm) that I will support 

and defend the Constitution of the United States against all 

enemies, foreign and domestic; that I will bear true faith 

and allegiance to the same; and that I will obey the orders 

of the President of the United States and the orders of the 

officers appointed over me, according to regulations and 

the Uniform Code of Military Justice. So help me God.



2021  •  Issue 1  •  Practice Notes  •  Army Lawyer	 39

should be required at regular intervals that 
coincide with a Service member taking 
the oath of office or enlistment—such 
as at enlistment or commissioning and 
subsequent re-enlistments or promotions. 
Finally, such training need not transform 
riflemen into constitutional law experts, 
but it should be enough to inoculate them 
against the efforts of those who would 
deceive them about what the Constitution 
actually says and requires of the few who 
have sworn an oath to defend it.

In his first annual address to Congress, 
President George Washington empha-
sized the importance of educating the 
American public in the newly-ratified 
U.S. Constitution in order to promote 
their confidence in their new government 
and enable them to distinguish between 
unconstitutional “oppression and the 
necessary exercise of lawful authority.”14 
Service members are not only members of 
the American public, but sworn guardians 
of the Constitution, trained in violence to 
defend it “against all enemies, foreign and 
domestic.” Failing to train Service members 
in the Constitution itself risks allowing it 
to serve as little more than a totem for the 
preexisting beliefs and values of individual 
Service members, regardless of the accu-
racy of those beliefs. Worse yet, it risks the 
resulting vacuum of knowledge being filled 
with misinformation and exploited by any 
number of malign actors or groups.

Ignorance of the Constitution is hardly 
unique to Service members. A recent 
survey of American adults showed that 33 
percent of respondents could not name a 
single branch of the U.S. Government, and 
37 percent were unable to name a single 
right protected by the First Amendment.15 
However, where the risks of constitutional 
illiteracy concern those who have been 
trained and entrusted with the security of 
our nation, an ounce of prevention is worth 
a pound of cure.16 TAL

LtCol Douvas is the Vice Chair of the 

Criminal Law Department at The Judge 

Advocate General’s Legal Center and School in 

Charlottesville, Virginia.
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Practice Notes
Tactically and Technically Proficient

Balancing Lethality with Technical Competence 

in a Comprehensive Field

By Command Sergeant Major Michael J. Bostic

The title of this article remains a constant aspiration for many 
military paralegals within our Corps. We must find ways to 

remain ready in our field craft as Soldiers and noncommissioned 
officers (NCOs) just as much as we need to remain relevant in our 
technical trade as paralegal specialists.1 This article explores a Judge 
Advocate General’s (JAG) Corps paralegal’s participation in both 
technical and tactical assignments; how those two proficiencies 
relate to each other; and why paralegal leaders must be, know, and 

do both kinds of work in order to achieve legal mastery and career 
success. I use examples from my own career to illustrate my belief 
that technical competence and tactical proficiency go hand-in-hand 
in every paralegal assignment, no matter what level of tactical, 
operational, or strategic job is involved. Building on all types of 
experiences at each of these levels results in a true dual profes-
sional—the Soldier-paralegal—who enhances any type of mission 
with both technical and tactical skills.

PFC Shania Woodhurst, paralegal specialist, 30th Medical Brigade, receives grid coordinates during the land navigation event on day two of the USAREUR Best 
Warrior Competition at U.S. Army Garrison Hohenfels Training Area, Germany, in July 2020. (Credit: SPC Kaden D. Pitt)
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From junior enlisted to senior NCO, 
we have creeds, mottos, reference doctrine, 
and organizational experiences that we 
leverage to aid us in our journey of service 
in the U.S. Army. However, in a highly 
technical field, most do not get opportuni-
ties to experience broadening assignments 
that test our leadership and competency 
in Soldier skills. As dual professionals, we 
need to leverage our experiences, training, 
and technical expertise—as well as our ed-
ucation—to support lethality. Simply being 
familiar in one discipline will not suffice in 
a new generation of talent management.

We follow organizational lead-
ers toward one common goal—mission 
success. We recite: “I will always maintain 
my arms, my equipment, and myself”2 or 
“I will strive to remain technically and 
tactically proficient.”3 These two stanzas 
provide expectations—starting a career as 
a junior Soldier or NCO with an enlisted 
culture that runs deep with expectations. 
Regardless of our technical Military 
Occupational Specialty (MOS), our field 
craft is our foundation for service. We 
serve to fight and win our Nation’s wars. 
Whether or not that opportunity presents 
itself, our day-to-day constant is our techni-
cal trade, which is our vehicle to service.

The Army sets out tactical and tech-
nical knowledge in its doctrine, Army 
Doctrine Publication (ADP) 6-22, Army 

Leadership and the Profession.4 The section 
discussing expertise is worth reading in 
its entirety for a better understanding 
of how the two work together toward 
our professional goals as experts in our 
dual-professional field of Soldier and 
paralegal:

Army leaders must know the funda-
mentals of their duty position related 
to warfighting, tactics, techniques, 
and procedures. Their tactical 
knowledge allows them to employ 
individuals, teams, and organizations 
properly to accomplish missions at 
least cost in lives and materiel.5

In contrast to tactical knowledge, 
the same doctrine discusses technical 
knowledge:

Technical knowledge relates to 
equipment, weapons, systems, and 
functional areas. Leaders need to 
know how the equipment for which 
they are responsible works and how 
to use it. Subordinates generally 
expect their organizational leaders 
to be technically competent, and 
their direct leaders to be technically 
expert.6

I firmly believe that you must un-
derstand technical knowledge in order to 
apply and develop tactical knowledge in 
every job the Army assigns you. Take me, 
for instance: One morning, in April 2017 
at Fort Bragg, my phone rings as I sit in 
my office; it is Sergeant Major (SGM)/
Command Management branch on the line. 
I am told that I am to assume duty as a bat-
talion command sergeant major (BN CSM) 
at Fort Drum with a June 2017 report date. 
About a week prior, the published CSM 
slate revealed my initial assignment would 
be October 2017—so you can imagine my 
surprise. That day, I had a long phone call 
with my wife, spoke with my rater, and 
later called my mentor.

The next day, we contacted a real-
tor, and I started preparations to achieve 
better technical proficiency that I knew I 
would need in this new challenge. I began 
studying Army programs, refreshing my 
Military Decision Making Process (MDMP) 
awareness, and reviewing my knowledge 
of Soldier Warrior Tasks and Battle Drills 
(WTBD). I would not be the first 27D SGM 
to be a unit CSM, just the first to serve in 
the specific type of unit I was designated 
for. This was daunting and exciting at the 
same time. This was also not the first time I 
had to serve outside of the normal 27D key 
and developmental assignments; but this 
time, it mattered more—at the organiza-
tional leadership level, more peoples’ lives 
would be my responsibility. I would have an 
important role in a garrison environment 
and an even more impactful role if we ever 
needed to operate in a tactical environment. 
Beginning this assignment with as much 
technical knowledge as I could gather in 
the little time I had to prepare to move was 
pivotal, I felt, to mission success.

My first 100 days as a BN CSM 
were very stressful, and I realized how 

much I would rely on the technical skills 
I attempted to refresh prior to taking on 
this job. Since we supported brigade and 
division elements throughout the world, 
I averaged about four hours of sleep most 
nights—keeping a turbulent organizational 
operational tempo. We found ourselves 
with a potential U.S. Central Command 
deployment on the horizon and countless 
field exercises (company, battalion, brigade, 
and division level) every other month. I 
had to leverage my tactical field craft often. 
Officially, I was the senior trainer and 
enlisted leader in the battalion. I was trusted 
to know what right looked like in terms 
of setting up unit assembly areas, operator 
level maintenance of equipment and vehi-
cles, professional development of NCOs, 
company sergeants’ time training, WTBD, 
unit mission essential task list training, and 
mentoring first sergeants (1SGs) to run life 
support operations in a field environment. 
I was supposed to know exactly where to 
place everyone on the battlefield in support 
of Reception, Staging, Onward-Movement, 
and Integration (RSOI). I recount all this in 
an effort to explain the technical knowledge 
I had to have (and build from scratch) as a 
foundation to ensure my unit and I could be 
tactically successful at our mission.

Because of the type of unit that I was 
assigned to, I was required to be an advisor 
to a battalion and brigade staff—I was ex-
pected to know MDMP and ensure courses 
of action met the commander’s intent 
or end state long before he could make a 
decision. We had many junior officers with 
between two and three years of service, and 
our battalion had over sixty different MOSs 
assigned. I found myself creating binders 
with MOS charts and information that I 
would study prior to any office calls or open 
door sessions with leaders and Soldiers. I 
used a miniscule amount of my 1SGs’ time 
in meetings and required them to be out 
with their platoons and squads rather than 
in an office. I had information every-
where to enable me as a leader to ensure 
my organization could achieve success. I 
empowered the staff NCOs to support their 
officers in charge and quickly reach shared 
understanding of the mission. I made it my 
purpose not to miss an opportunity to learn 
about everyone and offer advice or influ-
ence a decision.
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These technical-type practices helped 
me to improve upon my role as an orga-
nizational leader and fulfill most of my 
responsibilities to my commander and my 
organization. At my level, I shared counsel 
and best practices with my 1SGs, platoon 
sergeants, and staff section NCOs in charge. 
It is no secret that most units are manned 
below seventy-five percent—thus, many 
times, I was called to serve at the operational 
level as the brigade CSM. And, due to our 
operational tempo and requirements, one of 
my 1SGs or platoon sergeants would follow 
suit and serve in a higher capacity. We had a 
“next man up” mentality, a practice of “train 
your replacement,” which allowed us to 
eliminate most of the single points of failure 
within the organization. There was typically 

a primary and alternate for every additional 
duty and responsibility on the books.

I practiced many of these functions 
long before I ventured into a broadening 
position as a BN CSM. Technical versus 
tactical has always been part of our dual pro-
fessional. In some assignments, you might 
begin to wonder, “Which side am I on?” 
Service in the Army in a technical leader 
capacity can include some tactical leader 
roles. A senior paralegal NCO serving at a 
brigade combat team (BCT) legal office or a 
senior or chief paralegal NCO serving at an 
office of the staff judge advocate (OSJA) still 
has to get to know their Soldiers. They still 
have to ensure training happens; they have 
to assist the unit commander and 1SG with 
personnel readiness of everyone in the BCT 

legal office or OSJA. Many times, I have 
heard of legal office personnel not attend-
ing unit training events because there is so 
much work to be done; yet, most times, unit 
leaders try to micromanage legal personnel 
because of this exact assumption. They want 
ownership because they are not sure of the 
availability and readiness of the legal team.

Senior paralegal NCOs are primar-
ily enablers to the unit leadership. They 
provide progressive reports of the readiness 
of their small team and they must fulfill 
training requirements. They share the 
responsibility with the OSJA leadership on 
a technical level since they are usually the 
liaison to the operational unit. However, 
these technical roles sometimes go ignored. 
I served and liaised with many units in my 

27D Advanced Individual Training students put their new knowledge into practice under the supervision of NCO paralegals at the JAGEX in June 2021 at The Judge 
Advocate General’s Legal Center and School in Charlottesville, Virginia. (Credit: Jason Wilkerson, TJAGLCS)
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career. Most unit leaders appreciate our 
technical (advisory) role. Yet we add more 
value when we can share more in common 
with our unit (client). When assigned to the 
82d Airborne Division, jump and run often; 
at the 101st Airborne Division, complete air 
assault school; at the 10th Calvary Division, 
complete your spur ride . . . the list goes on 
and on. We have to embrace organizational 
culture, regardless of the type of unit or role 
we serve in. So the answer to where you 
belong—technical versus tactical in our dual 
profession—is, of course, both. You may 
combine those roles at times, you might ex-
clusively do technical work for a period of 
time, but then switch to a more tactical role. 
The ability to combine these approaches is 
the embodiment of our role as paralegal and 
Soldier/NCO.

The Judge Advocate General recently 
spoke about principled counsel7 and being 
able to advise on the law and still provide 
genuine counsel. Like many of you, I had to 
learn this technique early in my career. You 
have likely experienced how unit leaders 
do not always want to hear the “legal guy” 
recite black-and-white rules. Sometimes 
they know you, as the person sharing the 
law, are not supportive of their risky plans. 
Most times, they just want to affirm that 
their gut decision to do (or not do) some-
thing that may be supported by another 
leader—not just negated by law or policy. 
A prime example of this is unit fundraisers. 
Units always need more money to support 
unit activities. When confronted with these 
questions of what they could or could not 
do to raise funds, I was the good idea fairy. 
I sought out my legal team to affirm what 
I already knew: that the rules were quite 
restrictive. Yet, through their principled 
counsel, the legal team understood my 
dilemma as a unit leader, and we all learned. 
We pushed the envelope a lot but, because I 
was technically proficient, I knew where to 
draw the line.

I recently told a company commander 
that he could not have Soldiers pay $10.00 
to wear civilian clothes to work on Fridays 
as a fundraiser. My simple response was, 
“Sir, you are the commander, you can make 
the uniform of the day whatever you want 
it. It’s not safe [to your career] to have your 
Soldiers pay you to make that decision. Go 
see legal.” Here, I leveraged my technical 

knowledge to support my organizational 
leader role. The commander had to listen to 
me because we shared the same boss—and 
he wanted to keep his job. A few days later, 
a member of the legal team told me that 
they squared the young company com-
mander away.

Throughout our Army, there are 
highly desired positions that require poise, 
confidence, tact, knowledge, skills, and 
a certain level of trust and competence. 
Whether tactical or technical knowledge, 
experience incorporates those two types of 
skills. Our professional development model 
suggests we should pursue operational 
assignments, generating force, or broaden-
ing assignments. I do not believe there is a 
balance. I prefer to believe it is exposure.

In our field, we must expose ourselves 
to all three types of assignments to be 
better leaders—people who provide tasks, 
purpose, direction, and motivation to 
others to accomplish something that they 
otherwise would not do. A senior paralegal 
NCO does this as well as a unit platoon 
sergeant or drill sergeant. Exposure to 
these different levels and types of leader-
ship allows us, as technical professionals, a 
better understanding of our organizational 
leaders as our clients. To that end, master 
sergeants should have the desire to be 1SGs. 
Most 1SGs share the responsibility with a 
company commander to directly lead units 
and have to know everything about their 
sixty-five-plus-person company. Most chief 
paralegal NCOs have to know everything 
about their forty-five-person office (the 
OSJA). They are both leaders, yet most 
times, the 1SG has more opportunities to 
leverage tactical knowledge and responsi-
bility that is inherent at the organizational 
level. Exposure at these levels allows one to 
step out of each role as needed and allows 
talent managers to assess Soldiers’ potential 
for future assignments.

Field craft or tradecraft—tactical or 
technical proficiency. All NCOs need to 
know both. We need to inculcate in our 
junior Soldiers the obligation and desire 
to maintain themselves, their arms, and 
their equipment. The more that we expose 
our junior Soldiers to, the more prepared 
they will be when they fall into roles that 
influence decisions. When the opportunity 
arises for them to put on a leader hat versus 

a legal hat, they will be ready to wear both 
simultaneously because, through lifelong 
learning, they get exposure to various 
opportunities that will build them as 
multi-dimensional leaders.

Ask yourself—when was the last time 
you, your junior Soldiers, or your judge ad-
vocate actually found a packing list, loaded 
a tactical vehicle, strapped on a forty-five-
pound ruck, drove or walked to a field site, 
spent at least seventy-two hours without 
the comforts of garrison to set up a tent, 
and executed WTBD field craft?8 We owe 
it to ourselves to practice these perishable 
skills to maintain military readiness. We 
dual professionals need our minds to enable 
us to leverage our knowledge, skills, and 
experiences to enhance lethality within the 
Army. Our leadership and technical counsel 
allow our clients to focus on their mission 
while we address the administrative legal 
distractions that detract from readiness. We 
should avoid the potential identity crisis: 
“balancing tactical or technical leadership.” 
Instead, we should be certain of who we are 
and create a paradigm of exposure to lead-
ership in organizational and technical roles 
that yield lethality with an appreciation of 
competence from such a unique and storied 
career field. TAL

CSM Bostic is the Command Sergeant Major at 

The Judge Advocate General’s Legal Center and 

School in Charlottesville, Virginia.
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Practice Notes
Are Mercenaries the Future of Warfare?

By Colonel Jeffrey S. Thurnher

Mercenaries . . . are useless and dangerous. And if a prince holds on to his state by means of mercenary armies, he will never be stable or secure.
1

Frankly, . . . we need to accept the fact that mercenaries are here to stay, and they will change warfare as we know it.
2

Mercenaries have been used since the dawn of war.3 For much 
of history, it was preferable to rent an existing, trained 

force rather than going through the expense of creating one from 
within.4 From the mid-nineteenth century through the end of the 
twentieth century, as nation-states developed professional militar-
ies, mercenaries fell out of favor. In recent years, however, there 
has been a tremendous resurgence in the use of mercenary forces 
on the battlefield.5 While Machiavelli may have discouraged their 
use over five-hundred years ago, many nations appear to have 
adopted the modern-day sentiment of Professor Sean McFate from 
the National Defense University: mercenaries are an accepted and 
growing element of warfare.

One of the most prolific users of mercenaries is Russia, which 
has used such groups to expand its presence and influence in 
various hotspots around the world. Rather than deploying large 
numbers of military forces into conflict zones, Russia has increas-
ingly sent mercenaries to accomplish the mission.6 The use of these 
opaque forces is intended to provide plausible deniability for any 
involvement and to shield the Russian government from respon-
sibility.7 These Russian efforts represent a dangerous geopolitical 
trend. They also present unique legal challenges in terms of state 
responsibility and accountability under the law of armed conflict.

In the era of great power competition, judge advocates (JAs) 
need to be aware of these battlefield developments. They must be 

(Credit: kaninstudio – stock.adobe.com)
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prepared to provide the right context legal 
advice to commanders about how best to 
deal with these emerging forces. This article 
will assist in that preparation by detailing 
the contemporary uses of Russian mer-
cenaries, the laws applicable to them, and 
recommendations for advising commanders 
about these groups.

Contemporary Uses of 

Russian Mercenaries

Ranging from the Tsarist days through 
the Soviet era, Russia has a long history of 
employing mercenaries to fight battles.8 
Under Vladimir Putin’s leadership, the 
practice has evolved and increased.9 With 
Putin’s consolidation of the various security 
apparatuses, and an abundance of skilled 
military veterans following the collapse 
of the Soviet Union, the conditions were 
ripe for an expanded reliance on these 
quasi-state forces.10 With Russia seeking 
to re-emerge as a global power, mercenary 
groups provide low-cost options to rapidly 
send forces to support favored authoritarian 
regimes or friendly military leaders.11 Russia 
views these groups as particularly attractive 
because they operate under legal ambiguity 
and allow for plausible deniability. These 
dynamics led to the formation of numerous 
Russian private mercenary groups.

The most prolific of these Russian 
mercenary organizations is the Wagner 
Group.12 It is headed by Yevgeny Prigozhin, 
a Russian oligarch and close Putin ally.13 
Wagner, like most other Russian merce-
nary groups, operates worldwide—despite 
being officially outlawed under Russian law, 
which prohibits mercenaries and all private 
military security contractors.14 Instead, 
Wagner is registered using a series of shell 
corporations located outside of Russia.15 
Through its close ties to Russian Special 
Forces and other security service ele-
ments, Wagner has access to sophisticated 
weapons and intelligence.16 Its worldwide 
actions are coordinated with Putin’s regime 
to advance Russia’s national interests and 
expand Russian influence.17

The Wagner Group supported Russia’s 
efforts in Syria several years before the 
official entry of Russian military forces 
into the conflict. Wagner, operating at the 
time as a predecessor firm known as the 
Slavonic Corps, was contracted to protect 

Syrian military depots and various oil fields 
in eastern Syria. The mercenaries, however, 
were not simply guarding static sites. As 
the Islamic State of Iraq and Levant and 
other groups began having success against 
the Syrian regime, Wagner increasingly 
began participating alongside regime forces 
in offensive combat operations to retake 
territory.18 Even through present day, 
Wagner Group elements have remained 
engaged in these types of combat operations 
in Syria—thus, playing a variety of roles 
that complement the mission of Russian 
uniformed forces.19

Wagner was also instrumental in 
helping Russia accomplish its goals in the 
Ukraine. Elements of Wagner are sus-
pected to have been associated with the 
“little green men” and Russian forces, both 
regular and irregular, who helped annex 
Crimea in early 2014.20 In eastern Ukraine, 
they engaged in some of the heaviest direct 
fighting against Ukrainian forces. Equipped 
with new Russian armored trucks and 
other key military items, Wagner Group 
elements have fought alongside separatist 
forces across the Donbass region.21 Russia 
employed these mercenaries, rather than 
its military, to avoid domestic scrutiny for 
casualties and to falsely claim all the fighters 
were indigenous separatists.22

Russia is further employing this 
mercenary model in Venezuela and across 
Africa as it seeks expanded influence and 
access to natural resources and basing 
rights.23 The Wagner Group is having one 
of its biggest impacts in Libya where it is 
helping a Russian ally in an ongoing civil 
war. The Wagner Group deployed several 
hundred snipers and others to Libya in 2019 
to support the militia fighting against the 
United Nations-recognized government 
in Tripoli.24 The experienced mercenaries 
provided an immediate military advantage 
on the battlefield, tipping the balance in 
favor of the militia.25 Wagner elements 
even destroyed an American unmanned 
vehicle flying over Libya using advanced 
Russian-made air defense artillery.26 These 
actions led the commander of U.S. Africa 
Command to condemn Wagner as being 
a “destabilizing” element helping Russia 
expand its footprint in Africa.27

The contemporary use of mercenaries 
is far reaching and formidable. Russia is not 

alone in the use of these shadowy forces. 
Mercenaries have become more prevalent 
in various corners of the globe, including 
helping the government in Nigeria fight 
against Boko Haram, and assisting the 
Saudi-led coalition in Yemen.28 Given the 
limited pushback and relative success Russia 
and others have had using mercenaries, one 
should expect to see them employed more 
often in the future.

Applicable Law

With this trend of relying on mercenaries 
likely to continue, JAs must understand 
how these groups are classified under inter-
national law. Legal advisors need to provide 
commanders with timely advice about the 
complicated legal framework surrounding 
mercenary groups.

Under the 1907 Hague Conventions, 
there was no prohibition on mercenaries 
working for a warring nation.29 They were 
treated as comparable members of the 
nation’s official military force. The parties 
to the 1949 Geneva Conventions (GC) did 
not directly address the role of mercenaries. 
They did, however, potentially afford them 
prisoner of war status protections under the 
Third Geneva Convention (GC III), Article 
4(a), but only if the person qualified as 
accompanying the armed forces of a party 
to the conflict.30

The first major treaty to detail the 
legal obligations of mercenaries is the 1977 
First Additional Protocol to the Geneva 
Conventions [AP I].31 Article 47 of AP I 
prohibits a mercenary from qualifying as a 
lawful combatant or obtaining prisoner of 
war status.32 It provides a six-part definition 
of who qualifies as a mercenary, to include 
a requirement that the person must be 
motivated by a “desire for private gain.”33 
These rules apply only in international 
armed conflicts. A study conducted by the 
International Committee for the Red Cross 
(ICRC) claims that Article 47 is reflective 
of customary international law, but the 
United States disagrees with that assess-
ment.34 The Department of Defense Law 
of War Manual details the U.S. position 
that being a mercenary is not considered 
a crime under international law.35 The 
manual further explains how the United 
States determines whether mercenaries 
are disqualified from being combatants or 
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prisoners of war simply for being paid for 
their services.36 The United States does, 
however, believe mercenaries must follow 
the law of armed conflict and can be tried 
and punished for any violations.37

While the United States does not 
adopt the AP I position as being custom-
ary, it is important to remember that many 
U.S. allies are AP I treaty members and 
do consider it binding law. Additionally, 
some U.S. partners have also signed onto a 
2001 International Convention against the 
Recruitment, Use, Financing, and Training 
of Mercenaries which extended prohibi-
tions against mercenary groups in both 
international and non-international armed 
conflicts.38 Judge advocates working in in-
ternational coalitions need to be mindful of 
the potential for varied legal interpretations 
amongst the coalition partners.

The Wagner Group and other similar 
Russian organizations dispute being labeled 
as mercenaries. These groups regularly 
refer to themselves as private military 
security contractors (PMSCs) or similar 
descriptions.39 They claim they do not 
fall under the AP I six-part definition of 
mercenaries.40 The distinction between 
mercenaries and PMSCs is not always 
clear, but the rules for mercenaries have 
done little to regulate groups like Wagner. 
Moreover, Russia intentionally blurs these 

lines and takes advantage of these perceived 
definitional gaps.41

Given the definitional uncertainty, 
JAs must also focus on the rules applicable 
to PMSCs. Security contractors do not 
have a separate legal classification under 
international law, nor are they specifically 
regulated under customary international 
law.42 While some commentators have 
called this situation a “vacuum,” the mem-
bers of PMSCs do, nevertheless, fall under 
the longstanding law of armed conflict 
dichotomy of being either a combatant 
or a civilian. Depending on their role and 
affiliation with a state party to the conflict, 
members of PMSCs could be classified 
under GC III, Article 4, in a few different 
ways.43 Legal advisors must carefully ex-
amine these factors as each of the different 
statuses would affect various legal aspects, 
such as whether the contractor would be 
entitled to prisoner of war status and under 
what situations the contractor could be 
targeted or detained.

In a major 2008 international effort 
known as the Montreux Document, states 
sought to address some of the perceived 
PMSCs legal gaps by adopting a set of best 
practices for PMSCs.44 Russia refused to 
sign onto the agreement or force its PMSCs 
to adhere to the practices.45 Similarly, the 
PMSCs’ industry created an International 

Code of Conduct for Private Security 
Service Providers for which individual 
firms pledge to follow international law; 
but, the Wagner Group has not yet com-
mitted to the code.46

Instead, Russia has purposely sought to 
take advantage of these legal gaps and use 
groups like Wagner to help it avoid state 
responsibility.47 Russian leadership has used 
extensive disinformation campaigns to con-
sistently deny any ties to Wagner and other 
mercenary groups and to disavow any role 
in directing their activities.48 Additionally, 
in 2018, President Putin decreed that all in-
formation related to firms cooperating with 
Russian intelligence would be classified.49 
This action ensured communications be-
tween Wagner and Russian officials would 
remain secret.50

There are many benefits for Russia 
if it succeeds in maintaining the allusion 
of separation between itself and Wagner. 
When Russia exclusively uses mercenary 
groups in an armed conflict, it can claim to 
not be involved in the conflict. Thereby, it 
might avoid scrutiny under jus ad bellum or 
the United Nations Charter’s non-interfer-
ence principles.51 Russia’s obfuscation may 
also affect the character and applicable law 
of some non-international armed conflicts 
as their official entry into the conflict might 
otherwise transform it into an international 

(Credit: kaninstudio – stock.adobe.com)
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armed conflict.52 Furthermore, under 
international law, the conduct of a group is 
attributed to the state—if the state directs 
or controls the group.53 Russia’s deliberate 
disinformation is intended to help it avoid 
accountability for any mercenary miscon-
duct. Until the law potentially evolves, one 
should expect nations like Russia to con-
tinue to rely on groups like Wagner.54

Providing Legal Advice 

About Mercenary Groups

Judge advocates must be prepared for 
battlefield encounters with mercenary 
groups. Legal advisors will be expected to 
provide advice on the thorny legal issues 
about whether mercenaries can be targeted 
or detained. This is not a hypothetical risk. 
In early 2018, U.S. forces located in eastern 
Syria came under an armored assault from 
several hundred Wagner Group members 
operating in support of pro-Syrian regime 
forces.55 A four-hour firefight ensued, and 
estimates indicate more than one-hun-
dred Russian mercenaries were killed in 
the exchange.56 With Russia expanding its 
mercenary presence around the world, the 
potential for similar interactions with U.S. 
forces will only increase in the future.

Given the likely interactions with 
mercenaries on the battlefield, JAs need to 
anticipate the issues related to detention 
and treatment of these personnel. The 
United States does not view the mere act 
of being a mercenary as a crime under 
international law.57 Thus, mercenaries may 
be afforded Prisoner of War (POW) status, 
but only if they meet the requirements 
thereof—such as being considered a mem-
ber of the militia or the armed forces of the 
nation. Depending on the circumstances, 
however, there may be doubt with respect 
to the status of these detained mercenaries. 
In cases of doubt, the United States would 
determine through a competent tribu-
nal (commonly referred to as an “Article 
5 tribunal”) whether the personnel are 
entitled to POW status or should instead 
be treated as unprivileged belligerents.58 
Article 5 tribunals provide a forum during a 
conflict for a detained individual to address 
a panel of three commissioned officers and 
assert whether they are entitled to POW 
status.59 Normally, JAs serve as non-voting 
recorders for these tribunals; and, as part of 

the operational planning effort, they play a 
key role in the planning and developing of 
them. Furthermore, mercenaries—whether 
deemed unprivileged belligerents, POWs, 
or (regardless of status) having committed 
violations of the law of armed conflict—can 
potentially be prosecuted for war crimes. 
Judge advocates would undoubtedly serve 
in critical roles if such prosecutions took 
place using courts-martial, military tribu-
nals, or military commissions.

Judge advocates also have a role to play 
in helping America’s great power com-
petition against Russia. America needs to 
highlight Russia’s illicit use of mercenaries 
and detail how it violates international 
law and facilitates corruption around the 
world.60 Legal advisors must be vigilant for 
law of armed conflict violations involving 
mercenary groups. Russian mercenaries 
have been implicated in several atrocities. 
For example, Wagner has been accused 
of torture, human rights abuses, and the 
killing of three reporters who were inves-
tigating their operations in the Central 
African Republic.61 Judge advocates can 
help work with commands to detail and 
expose the abuses of Russian mercenar-
ies. Using that information, America can 
attempt to implicate Russian state respon-
sibility and pressure Russia to reform its 
conduct.

Conclusion

Some might contend Russia’s use of mer-
cenaries is the functional equivalent of the 
United States relying heavily on contractor 
groups, such as Blackwater, during the 
height of the wars in Iraq and Afghanistan. 
Such a comparison, however, is tremen-
dously flawed. While the United States 
consistently hires legally-registered con-
tractor firms, Wagner is a “covert creation” 
of the Putin regime.62 Russia intentionally 
obscures its connections to Wagner, but 
the United States publicly announces the 
deployment of its contractor personnel.63 
Moreover, as opposed to Russia, the 
United States demands all armed contrac-
tors receive individual training on the law 
of armed conflict and the use of force.64 
Although the United States has faced criti-
cism for deploying armed contractors to the 
battlefield, U.S. practices differ fundamen-
tally from those of Russia.

To prepare for the fluid combat situa-
tions of Battlefield Next, national security 
law professionals need to stay attuned to 
these emerging participants of war. It is 
almost assured that mercenaries will play 
a role in future conflicts. These contracted 
forces provide the ambiguity and flexibility 
that America’s great power competition 
adversaries seek, and JAs must be at the 
vanguard in helping identify the legal impli-
cations of these mercenary groups for their 
commanders and units. TAL

COL Thurnher is the Staff Judge Advocate for 

the 82d Airborne Division at Fort Bragg, North 

Carolina.
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Practice Notes
Defending Your MAVNI Client

Security Clearance Revocations and Separations

By Captain Vy T. Nguyen

Your client tells you their commander is involuntarily initiating 
separation proceedings against them and they are worried 

this can lead to them being removed from the United States. They 
entered the Service through the Military Accessions Vital to the 
National Interest (MAVNI) program, have served for almost one 
year on active duty, and have not yet naturalized. Your client hands 
you a small, four-page packet from the Office of the Deputy Chief 
of Staff (DCS) G-1, notifying them that the Department of Defense 
(DoD) Consolidated Adjudication Facility (CAF) has rendered 

an adverse Military Service Suitability Recommendation (MSSR) 
against them. Attached to the memorandum is an Acknowledgment 
of Notice and Election sheet and an unclassified summary of the 
Counterintelligence (CI)-Screening Interview and screening 
assessment. The screening assessment is one paragraph, finding 
your client has foreign ties to their family members, which poses a 
concern that cannot be mitigated. Nothing else follows. What do 
you do?

A Soldier holds an American flag prior to the start of an oath of citizenship ceremony at Fort Knox, Kentucky. (Credit: Eric Pilgrim)
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MAVNI Program Background

Between 2008 and 2016, 10,400 individuals 
enlisted in the U.S. military through the 
MAVNI program.1 At its inception in 2008, 
the MAVNI program aimed to recruit cer-
tain legally-present aliens whose skills are 
vital to the national interest.2 Those skills 
include high-demand, low-density skills 

such as medical specialties and expertise 
in certain languages.3 In return, MAVNI 
applicants are offered an expedited path to 
U.S. citizenship.

Eventually, “MAVNIs” encapsulated a 
group of recruits with diverse backgrounds 
and unique circumstances. At the time of 
enlistment, applicants were either asylees, 
refugees, holders of Temporary Protected 
Status, beneficiaries of the Deferred Action 
for Childhood Arrivals policy, or in another 
nonimmigrant category.4 The program also 
allowed administrative waivers for certain 
applicants who lost their legal status but 
who were otherwise eligible for enlistment 
under the MAVNI program.5 For these 
applicants, it also imposed a complemen-
tary requirement for the Service to ensure 
they obtained Deferred Action from the 
Department of Homeland Security.

As concerns grew over whether these 
foreign-born recruits posed an increased 
security concern, the program became more 
restrictive.6 In 2016, the DoD established 
new security screening requirements.7 It 
imposed a yearly cap on the number of 
enlistments per military department and an 
annual reporting requirement to Congress.8 
Although the program was suspended in 
2017, and resumed in 2018, the DoD is 
reportedly not accepting new applicants 
to the MAVNI program.9 Notably, parts 
of these restrictions have been successfully 
challenged in civilian courts.10

Given the tension between the 
program’s strategic goals and its security 
concerns, MAVNI recruits now face volatile 
consequences. Legal practitioners struggle 

to choose between pursuing recourse 
through the civilian judicial system and 
recourse through regular security clearance 
channels.11

Ultimately, representing a MAVNI 
client requires familiarity with CI processes, 
administrative separation procedures, and 
immigration law. When I was a newly 

commissioned judge advocate (JA) starting 
my first duty position as a legal assistance 
attorney, I didn’t even know what I didn’t yet 
know. Now, after tumultuous experiences 
with my own MAVNI clients, I at least know 
what I wish I had known when I met my 
first MAVNI client. So, whether you are a 
first-term JA or first-time MAVNI counsel, 
this article seeks to assist you in the early 
stages of responding to security concerns.

What Makes a MAVNI 

Client Different

Any Service member can face security 
clearance denial, suspension, or revocation, 
but a separate process exists for MAVNIs. 
Ordinarily, Service members facing security 
revocation will receive a notice of intent 
to revoke their security clearance from 
the DoD CAF containing a statement of 
reasons for the action. The MAVNI Service 
members receive an MSSR from DoD CAF 
where the immediate reasons for their sep-
aration are contained in a summarized CI 
statement. It may seem like a mere differ-
ence of nomenclature; but, in practice, the 
MAVNI process is complicated by frequent 
ad hoc policy changes, a lack of transpar-
ency, and varying standards based on the 
individual who applied it and the time at 
which it was applied.

Moreover, the length of time for 
MAVNIs to respond before they are re-
moved from Service will depend on their 
duty status. For example, if your client is in 
the Reserve or National Guard, they will 
have the opportunity to respond directly to 
the DCS G-1 before the DCS G-1 issues a 

Military Service Suitability Determination 
(MSSD). Their chain of command will only 
be directed to initiate separation proceed-
ings in accordance with Army Regulation 
(AR) 135-18 after your client receives an 
adverse MSSD.12 In contrast, if your client 
is on active duty, the DCS G-1 memoran-
dum will direct their chain of command 
to initiate separation within thirty days 
of your client’s signed acknowledgment 
and election sheet. Your client’s only 
opportunity to respond to the MSSR will 
be through that separation process. And 
then—if your client is afforded the oppor-
tunity to respond—hopefully, they have not 
already declined that opportunity before 
coming to see you.

To top it off, there are high-stake im-
migration consequences. For instance, your 
MAVNI client has either not yet naturalized 
and is foremost concerned about their con-
tinued eligibility for naturalization; or, they 
were already naturalized and are concerned 
about their continued employment and/
or denaturalization. Either type of MAVNI 
client can fall out of legal status. Therefore, 
both can face removal from the United States.

Your Ten-Point Checklist

1. Apply a Critical Eye to the 

Underlying Information

When you first read the DCS G-1 packet, 
do not take the information at face value. 
After all, a lot has happened in your client’s 
clearance adjudications process up to this 
point.13 Prior to shipping to basic train-
ing or serving any time on active duty, 
each MAVNI applicant completed secu-
rity screening requirements, including 1) 
the National Intelligence Agency Check 
(NIAC), 2) the CI-Screening Interview, and 
3) Tier 3 or Tier 5 background investiga-
tions and/or polygraphs, as applicable. Your 
client will have also submitted a Standard 
Form (SF) 86, Questionnaire for National 

Security Positions. The CI-Security Interview 
will be based on the findings of the NIAC, 
review of the SF-86, and standard ques-
tions from the Service and DoD CAF. 
These findings will be forwarded to the 
DoD CAF to support the National Security 
Determination (NSD). The DoD CAF will 
also have rendered the NSD based on thir-
teen National Adjudicative Guidelines.14

Given the tension between the program’s strategic goals 
and its security concerns, MAVNI recruits now face 

volatile consequences.
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The NSD/MSSR/MSSD process has 
changed over the years, in part due to judi-
cial challenges. This includes the right for 
your MAVNI client to 1) receive notice of 
a negative determination, which was only 
required by policy beginning in 201815 and 
2) to not undergo continuous monitoring, 
a requirement that otherwise was compul-
sory only from those who possessed the 
highest clearance levels.16 As a result, expect 
the amount and quality of information you 
receive for each client to vary.

Furthermore, the MAVNI program is 
an interdepartmental, interagency effort, so 
it is essential for you to know the “how” and 
“to whom” when submitting a Freedom of 
Information Act (FOIA) request.17 To that 
end, your first task should be to draft and 
submit three FOIA requests: one for the CI-
Screening from the U.S. Army Intelligence 
and Security Command; another for any 
final reports, recommendations, or adju-
dicative decisions made by DoD CAF; and 
a third for your client’s SF-86 from the 
Defense Counterintelligence and Security 
Agency.18 If your client kept a copy of 
their SF-86, it could save you a lot of time. 
Otherwise, prepare for a potentially lengthy 
wait for FOIA request results.19 Though you 
can submit a request for expedited review 
in certain circumstances, at the outset of a 
separation proceeding, request an additional 
thirty to forty-five days to allow for the 
expected receipt of FOIA request results.

2. Get to Know Your Client’s Circumstances

Your legal strategy must account for the 
potential impact on your client’s retention 
and immigration status. Some questions 
to consider include: Does your client want 
to stay in the Service and are they inside 
their reenlistment window? Your client 
would have a vested interest in expeditious 
processing through the command channel. 
What is your client’s current legal status? 
If it looks like they will lose their perma-
nent residency, advise them to consult an 
immigration attorney sooner rather than 
later. Did they commit a past immigration 
violation, intentionally or unwittingly? This 
could increase their chances of removal 
from the United States and, as their attor-
ney, you should make them aware. Could 
their responses to the security clearance 
concerns reveal that past violation and 

subject them to immigration proceedings? 
Regardless of the answers to these ques-
tions, you should review their responses 
for incriminating statements. Keep in mind 
that these are just some of the things for 
you to issue-spot as you work with your 
MAVNI client.

Talk to your client and draw out their 
narrative summary. Ask questions such as: 
What does your client remember about 
the interview? What was their English 
language skill level at the time of the inter-
view versus now? That four-page packet 
your MAVNI client initially hands you 
likely only contained a single-paragraph 
summary of a CI agent’s impression of 
them at a time when they might not have 
spoken English well.

3. Help Your Client Respond

Once the FOIA results return, advise your 
client to write a pointed response address-
ing why each concern in the CI-Summary 
is either wrong or can be mitigated. All 
Service members are evaluated against 
thirteen National Adjudicative Guidelines 
which assess their reliability, loyalty, and 
trustworthiness to include: Allegiance to 
the United States, Foreign Influence, and 
Foreign Preference.20

Each Guideline lists example con-
ditions that could mitigate the security 
concern. For example, “Guideline B: 
Foreign Influence” is concerned with 
foreign contacts and interests which could 
result in divided allegiance.21 So, contact 
with foreign family members can create a 
concern if that contact creates a heightened 
risk of foreign exploitation, inducement, 
manipulation, pressure, or coercion.22 This 
concern may be mitigated in the following 
circumstance: if the nature of the relation-
ship, the country in which these persons are 
located, or positions or activities of those 
persons in that country are such that it is 
unlikely the individual will be placed in a 
position of having to choose between the 
interests of a foreign entity and the interests 
of the United States.23

The CI-Screening will include a 
narrative question and answer and the 
screener’s conclusions. After reading the 
CI-Summary, what does the client think 
could have triggered a security concern? 
Compare the narrative Q&A with the 

CI-Summary to determine the heart of 
the security concern(s). Advise your client 
to round out the facts about the circum-
stances underlying the security concern(s). 
Show them the guidelines and talk through 
evidence they could provide to explain, 
refute, mitigate, and/or correct the security 
concern(s). Focus their efforts on building 
a solid narrative statement and gathering 
letters of support. Edit for grammar and 
clarity, but try to preserve their voice.

4. Research

Based on your initial consultation and while 
you wait for FOIA results, compare how 
your client’s security concerns have been 
adjudicated in other cases. Look in JA com-
munity repositories, including JAGCNet 
and milSuite, to see if other JAs have dealt 
with a client in similar circumstances.24 
For more nuanced issues, take advantage 
of public databases which track the latest 
immigration policy changes.25 Next, refer 
to the handbook for security clearance 
adjudicators to understand the criteria ad-
judicators must apply.26 Most importantly, 
scrub the DoD CAF and Defense Office of 
Hearings and Appeals (DOHA) websites. 
The DOHA is an administrative office with 
quasi-judicial powers to review security 
clearance appeals. While DOHA decisions 
have no precedential value, reading through 
analogous cases—such as those involving 
contractors—provide insight into the minds 
of administrative law judges.27

Consider also how your local standard 
operating procedures could impact your 
client’s circumstances. For example, instal-
lation policy may require Soldiers to begin 
transition assistance programs in anticipa-
tion of initiating separation proceedings. 
Your MAVNI client should anticipate being 
removed from a meaningful position and 
ordered to attend classes about life after the 
military before they will have the opportu-
nity to respond to the MSSR.

And then, if you have time—whether 
in an in-processing brief or through infor-
mation papers—practice preventive law. By 
doing this, other MAVNIs who go through 
this revocation process can at least know 
they have somewhere to turn and then seek 
legal help before they potentially waive 
their right to respond. 
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5. Gather Support from Your 

Client’s Command Team

With your client’s permission, reach out to 
their chain of command. If their command 
wants to retain them, ask them to provide 
detailed letters of support that address 
their impression of your client’s reliabil-
ity, loyalty, trustworthiness, and—if they 
know—the enumerated security concern(s). 
They should also emphasize your client’s 
value to the unit. Because CI interviews 
likely only lasted a few hours, and the sum-
mary is based on the impressions of a single 
screening officer, letters from the command 

team can carry significant weight. This is 
because the unit has spent far more time 
with them and is better positioned to know 
the Soldier.

When considering who to ask, con-
sider those in a position of authority who 
could provide specific, objective assess-
ments of their Soldier—whether it is their 
commander or a senior noncommissioned 
officer. If the individual providing a char-
acter reference is also an immigrant, see if 
their situation is analogous to your client’s 
experience and turned out favorably.28 

6. Steward the Process

Commanders, staff sections, and JAs alike 
tend to shy away from anything involving 
immigration. That, coupled with a pro-
cess with which few have any experience, 
creates bottlenecks and a general unwilling-
ness of responsible parties to take actions 
needed to process your client’s paperwork 
efficiently. Consequently, it is critical you—
as an advocate for your MAVNI—be a good 
steward of the process.

One way to do this is to know where 
and through whom paperwork should be 
transmitted. Once the separation authority 
signs your client’s separation packet and 

forwards it through your client’s G-1 to 
the MAVNI Operations Team, the packet 
undergoes a multi-step review process that 
includes routing through the office of the 
Assistant Secretary of the Army–Manpower 
and Reserve Affairs. Clients and JAs can 
send requests for status updates to the 
MAVNI Operations Team general inquiries 
mailbox.29 The MSSR memorandum should 
provide a point of contact, which may be 
either a specific person in the Enlisted 
Accessions Branch at HQDA or the MAVNI 
Operations Team general inquiries mailbox. 
If they are not aware of the steps to take, 

refer your client’s security manager(s) 
questions regarding interim security clear-
ance eligibility to the DCS G-2, Personnel 
Security Branch. Follow up with the HQDA 
point(s) of contact, the commander, and/or 
the security manager(s).

Your job will be to ensure your client 
has received the complete separation packet 
and the paperwork is being transmitted in a 
timely manner. At the same time, be sure to 
manage your client’s expectations and pre-
pare them for lengthy periods of time where 
they likely will not receive further answers.

7. Coordinate Early

Ideally, your legal strategy incorporates 
all stakeholders as early in the process as 
possible. You must know whether the 
Client Services office handles the whole 
process on your installation or whether 
Trial Defense Service (TDS) would be will-
ing to be involved before the unit initiates 
separation proceedings. Once separation 
proceedings are initiated, does TDS handle 
the case exclusively? There are fewer worse 
experiences for a client than believing 
their chances slipped away due to a careless 
handoff or disjointed legal strategy. So, 
while it is impractical to provide joint 

representation for your MAVNI client, it is 
professional to convey a seamless transition 
between attorneys; and, it is critical that 
efforts are complementary.

You can view this Legal Assistance 
Office-TDS handoff and early coordina-
tion as analogous to the military justice 
advisor preparing a case in anticipation of 
court-martial and in close consultation with 
the litigators. Consider creating a joint, 
local standard operating procedure between 
the two sections, as this could alleviate 
some of the stress caused by an opaque 
security clearance process and also yield 
better results than ad hoc efforts whose 
success or failure rests on the motivation of 
the individual JA.

8. Build the Due Process Argument

As counsel, draft a memorandum that 
highlights the procedural difficulties your 
client faced. Advocate for them based on 
how their experience contravenes AR 
635-200’s due process requirements.30 As 
previously mentioned, MAVNIs were not 
always entitled to receive notice of a nega-
tive determination, nor were they required 
to undergo continuous monitoring—even 
though their non-MAVNI counterparts 
did not receive notice of negative deter-
mination and were required to undergo 
continuous monitoring.

It may initially seem reasonable to re-
quire initiation of administrative separation 
in your client’s case, just as command teams 
would be required in other serious cases 
(e.g., drug abuse). But then you find the 
basis for your MAVNI client’s derogatory 
information—usually that they have foreign 
ties to their family members—cannot be 
mitigated. And you realize that a program 
which aimed to hire foreign-born recruits 
will, as a matter of course, find that recruit 
has foreign ties. The consequence of the 
program’s strategic goals and its post-facto 
security concerns are apparent. So, your 
task will be to provide an explicit expla-
nation of why your client does not pose a 
security concern by contrasting their enu-
merated security concern(s) and mitigating 
evidence against the DOHA decisions and 
adjudicator handbook.

So, your task will be to provide an explicit explanation 
of why your client does not pose a security concern by 
contrasting their enumerated security concern(s) and 

mitigating evidence against the DOHA decisions and 
adjudicator handbook.
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9. Manage Your Client’s 

Retention Expectations

Ensure your client is aware that, regard-
less of the outcome, a copy of the MSSR 
memorandum will be placed in their Army 
Military Human Resource Record. While 
this process is pending, a code will appear 
on their record brief that can prevent them 
from reenlisting. Although this can have 
the practical effect of a bar to reenlistment, 
the DD Form 214, Certificate of Release or 

Discharge from Active Duty, will not contain 
the same separation code.31

Clearly explain to your client that 
losing their military employment is a pos-
sibility. Reassure them that you will help 
them through this process to the best of 
your ability, but also encourage them to de-
velop a secondary course of action. Discuss 
their preferences for civilian employment, 
including public service positions that will 
require similar security checks.

10. Do Not Avoid Immigration Law

No one expects you to be an immigration 
expert simply because you are represent-
ing a MAVNI client. But immigration 
consequences will be at the forefront of 
their concerns. Just as you would research 
other areas of law for your client, limited 
by your State rules of professional respon-
sibility, you should put forth the effort to 
understand the basic framework of U.S. 
immigration laws and procedures.

Remember also that active duty 
Soldiers are afforded greater due process 
than Reserve and National Guard Soldiers. 
After serving longer than 180 days, they 
cannot be separated with uncharacterized 
discharges. For Reserve Soldiers, the U.S. 
Citizenship and Immigration Service does 
not treat an uncharacterized discharge as 
an honorable discharge, which could affect 
the client’s eligibility for naturalization. 
Even those who were naturalized may not 
be completely shielded; through a series of 
subsequent events, denaturalization may be 
a possibility. For example, if during their 
background investigation they were found 
to have naturalized by illegally procuring 
citizenship or by concealment of a material 
fact or by willful misrepresentation, natu-
ralization may be revoked.32 Naturalization 
through wartime military service may also 
be revoked if they are discharged under 

other than honorable conditions within a 
period or periods aggregating five years.33 
For those without valid status, the Service is 
only obliged to ensure deferred action while 
the applicant is enrolled in the MAVNI 

program; therefore, out-of-status clients 
may face removal upon separation. In most 
circumstances, the U.S. immigration system 
is only easy for those with limitless time, 
money, and stability.

Nevertheless, recall that MAVNI re-
cruits are a diverse population. Its members 
could have a conditional, rather than a 
permanent, residency status; they could be 
waiting to naturalize through their military 
service; or, they could have naturalized 
prior to service. Depending on their im-
migration status at the time their security 
clearance is revoked, MAVNI recruits 
can face various immigration concerns. 
Moreover, the outcome of a case can vary 
widely between federal circuits throughout 
the country, even between immigration 
officers in the same office or judges within 
a single immigration court. Caution your 
client against catastrophizing and encour-
age them to seek an immigration attorney 
early and often. Refer them to pro bono 
immigration legal services approved by the 
U.S. Department of Justice to avoid notario 

fraud.34

In the meantime, advise them that 
proving they qualify for any immigration 
benefits and/or protection from removal 
will be their burden. If they express fear 
of returning to their country of origin, 
ask them the basis for those fears and if 
they have any supporting documentation. 
Consult U.S. Department of State country 
reports to corroborate their concerns.35 
Certain protections may apply to those 
who fear persecution on account of their 
race, religion, nationality, membership in a 
particular social group, or political opin-
ion.36 Some discretionary applications turn 
on a balancing test of positive equities and 

adverse factors—such as family ties within 
the United States, residence of long dura-
tion in the country, evidence of hardship to 
the respondent and their family if removal 
occurs, honorable service in the U.S. armed 

forces, and evidence of value and service 
to the community.37 The best thing you 
can do is empower your MAVNI client to 
help themselves; prepare them to prove the 
merits of their own case.

Conclusion

Representing a MAVNI client is an uphill 
battle, especially if you are unfamiliar with 
CI processes, administrative separation 
procedures, and immigration law. Unlike 
other Service members, this security clear-
ance revocation and mandatory separation 
may not be just a matter of losing their 
job. With the long delays and confus-
ing processes, their patriotic journeys in 
pursuit of the American dream are held in 
unceremonious suspense. But, if you apply 
a critical eye to their case, pay attention 
to the responsible proponents, strive to 
understand the basics of immigration law, 
and care enough to steward the process, 
your attorney-client relationship should 
provide your client with much-needed 
reassurance and understanding. TAL

CPT Nguyen is the Resolute Support Train, 

Advise, Assist Command-South and Kandahar 

Airfield Command Judge Advocate.
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Appendix: Agency Contact Information

The most difficult part of defending a MAVNI client is the lack of agency transparency. Therefore, here are the proponents and contact 
information available at the time of publication discussed throughout this article:

Proponent Contact Information

Under Secretary of Defense (USD)
Under Secretary of Defense 
Attn: Personnel and Readiness
4000 Defense Pentagon
Washington, DC  20301-4000

Assistant Secretary of the Army, Manpower and Reserve Affairs (ASA M/RA)

Assistant Secretary of the Army 
Attn: Manpower and Reserve Affairs
111 Army Pentagon, Room 2E460
Washington, DC 20310-0111
(703) 697-9253

DoD Consolidated Adjudications Facility (DoD CAF)	

DoD Consolidated Adjudications Facility
Attn: Privacy Act Office
600 10th Street
Ft. George G. Meade, MD  20755-5615
https://www.dcsa.mil/mc/pv/dod_caf/resources/

Office of the Deputy Chief of Staff (DCS), G-1

Office of the Deputy Chief of Staff, G-1
Attn: Accessions Division and/or MAVNI Operations Team
300 Army Pentagon
Washington, DC  20310-0300
usarmy.pentagon.hqda-dcs-g-1.mbx.dmpm-mavni-ops@mail.mil

Office of the Deputy Chief of Staff (DCS), G-2

Office of the Deputy Chief of Staff, G-2
Attn: Personnel Security Branch
1000 Army Pentagon
Washington, DC  20310-1000
uarmy.pentagon.hqda-dcs-g-2.mbx.g-2-personnel-security@mail.mil
(703) 695-3060

U.S. Army Intelligence and Security Command (INSCOM)
U.S. Army Intelligence and Security Command
Attn: IAMG-C-FOI
2600 Ernie Pyle Street, Room 32S02-B
Ft. George G. Meade, MD  20755

Defense Office of Hearings and Appeals (DOHA)

Defense Office of Hearings and Appeals
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Practice Notes
A PR Scenario

Responsibilities of Supervisory and Subordinate Lawyers

By Colonel Mark Sydenham & William Martin

The Judge Advocate General (TJAG) expects the daily actions of 
every member of the Judge Advocate Legal Services (JALS) to 

reflect an unwavering commitment to the highest standards of eth-
ical conduct, founded on the premise that service to our nation is 
not only an honor, but a responsibility. This commitment requires 
steadfast integrity and absolute compliance with established pro-
fessional conduct standards. An area of periodic discussion within 
the practice of law in the Judge Advocate General’s (JAG) Corps is 
the relationship between supervisory and subordinate lawyers. This 

professional responsibility relationship normally, but not always, 
works in tandem with either the military rank or civilian personnel 
structure. This relationship is governed by Army Regulation (AR) 
27-26, Rules of Professional Conduct for Lawyers, rule 5.2.1

Scenario

Captain (CPT) Jane Army is currently serving as a trial counsel. She 
has been assigned a case that involves multiple charges to include 
a charge of sexual assault. She sees from the outset that it will 

(Credit: Olivier Le Moal – stock.adobe.com)
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be difficult to obtain a conviction on the 
sexual assault charge. The facts of the case 
afford a plausible defense for the accused. 
She has reviewed the evidence and has 
had multiple discussions with the special 
victim prosecutor and chief of justice. Both 
recognize her concerns and, after reviewing 
the evidence—to include the victim’s initial 
statement and subsequent interview—each 
has a differing opinion as to the strength 
of the evidence, including the evidence 
responsive to the accused’s possible defense. 
Though she and the special victim prose-
cutor disagree, the chief of justice believes 
there is probable cause to prefer charges 
and proceed to an Article 32 preliminary 
hearing.

The Article 32 preliminary hearing 
officer recommends dismissing the charges. 
The chief of justice believes the Article 32 
officer did not fully appreciate the evidence 
and recommends referral anyway. Captain 
Army still has reservations and requests 
an opportunity to discuss the case with the 
staff judge advocate (SJA). She meets with 
the SJA and presents her concerns about the 
case and, in particular, the defense raised 
by the accused during the pre-trial process. 
In accordance with her state bar rules, she 
does believe and acknowledge that there 
is probable cause at this time to proceed 
with the charges.2 Captain Army’s SJA 
acknowledges her concerns, but profession-
ally disagrees and advises the convening 
authority to refer the case to court-martial. 
She is disappointed that she was unpersua-
sive with the recommendation to withdraw 
the sexual assault charge. Although she rec-
ognizes the merits of the SJA’s position, she 
still has some reservations as to whether she 
can serve as trial counsel in this case as she 
continues to prepare for the court-martial.

Under the professional conduct rules 
can Captain Army continue to serve as a 
trial counsel with these reservations? How 
does the differing professional opinion of 
more experienced, supervisory attorneys 
shape her analysis? Which professional re-
sponsibility rules provide guidance to assist 
in resolving this dilemma?

Scenario Resolution

Captain Army dusts off her copy of 
AR 27-26 and lands on rule 5.2(b) 
(Responsibilities of a Subordinate Lawyer) 

which states: “A subordinate lawyer does 
not violate the Rules of Professional 
Conduct if that lawyer acts in accordance 
with a supervisory lawyer’s reasonable 
resolution of an arguable question of 
professional duty.”3 Further, comment 2 
to Rule 5.2 provides: “if the question is 
reasonably arguable, someone has to decide 
upon the course of action. That authority 
ordinarily reposes in the supervisor, and a 
subordinate may be guided accordingly.”4

In this case, CPT Army should 
continue with her trial counsel duties and 
prosecute this case on behalf of the Army. 
The accused’s potential defense, and the 
weight it is afforded during both the pre-
trial and referral process, is a common issue 
that creates an “arguable question” in the 
military justice system.

As provided in rule 5.2, when these is-
sues arise someone must decide on a course 
of action; in an Office of the Staff Judge 
Advocate that responsibility falls upon the 
SJA. Captain Army has brought her con-
cerns to her supervisory attorneys and the 
case has been fully discussed. The SJA, with 
the input from the military justice team, has 
determined that probable cause has been 
satisfied and has provided that advice to the 
convening authority. With that advice, the 
convening authority has referred the case 
to court-martial. It is now the responsibility 
of CPT Army, as the assigned trial counsel, 
to zealously represent the interest of her 
client—the U.S. Army—at court-martial, 
with competence and diligence regardless of 
her personal reservations.

Additional Fact to the Scenario

What if two weeks before trial Captain 
Army receives new information that neces-
sitates a reanalysis of one of the non-sexual 
assault charges? Based on her review, 
she determines that the information is so 
significant that she no longer thinks there 
is enough evidence to support a probable 
cause determination. She recalls her earlier 
discussion with the special victim prosecu-
tor, chief of justice, and SJA on the sexual 
assault charge. She determines that with 
this new information there is no longer an 
“arguable question” regarding the suffi-
ciency of this charge.

Under the professional responsibility 
rules should she continue to court-martial 

in two weeks with this charge? Which 
additional professional responsibility rules 
provide guidance to assist in resolving this 
issue? What actions should she take?

Additional Fact Resolution

Captain Army, now very familiar with 
AR 27-26, knows that she must further 
discuss the case with her supervisors. Ever 
the professional, CPT Army wants to be 
fully prepared to brief her supervisors. 
She recalls that when she assumed her 
responsibilities her successor mentioned 
that as a trial counsel she may have addi-
tional responsibilities under the Rules of 
Professional Conduct. Reviewing the rules, 
she finds rule 3.8, Special Responsibilities of 
a Trial Counsel and Other Army Counsel. It 
provides in part: “A trial counsel in a crimi-
nal case shall recommend to the convening 
authority that any charge or specifica-
tion not supported by probable cause be 
withdrawn.”5

After reviewing the Rules of 
Professional Conduct, CPT Army is confi-
dent that she must inform her supervisory 
judge advocates and recommend that the 
SJA advise the convening authority to with-
draw the charge. Captain Army informs 
her chief of justice of the new development, 
that she has already notified the defense 
counsel of this new information, and will 
continue to prepare for court-martial while 
waiting for the convening authority’s deci-
sion on the charge now in question.

Additional Fact Bonus Scenario

The SJA disagrees with CPT Army’s recom-
mendation to have the convening authority 
withdraw this charge and directs CPT 
Army to continue to prosecute this charge. 
Any change to CPT Army’s obligation 
under the Rules of Professional Conduct 
based on the SJA’s guidance?

Additional Fact Bonus Scenario Resolution

Captain Army always has an obligation 
under the Rules of Professional Conduct 
for her own actions as a lawyer. Rule 
5.2(a) provides that “[a] lawyer is bound by 
the Rules of Professional Conduct not-
withstanding that the lawyer acted at the 
direction of another person.”6 Under these 
circumstances and as previously discussed, 
“arguable questions” are decided by the 
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supervisory attorney and the subordinate 
attorney can act pursuant to the direction of 
the supervisory attorney. In the additional 
scenario, CPT Army, however, is now 
confident there is no “arguable question” 
based on the new information regarding 
this charge. After a final discussion with 
her chief of justice, CPT Army must now 
request that the SJA relieve her from the 
requirement to prosecute this particular 
charge. Upon further reflection, the SJA 
recognizes CPT Army’s ethical obligation 
to decline the prosecution of the offense 
and that they must seek a withdrawal of 
the charge. Captain Army can continue to 
prosecute the other remaining charges.

Conclusion

These scenarios highlight the complexities 
of our daily practice. During their career, 
judge advocates will encounter numer-
ous situations where there is an “arguable 

question” that must be resolved in order 
for the Army to accomplish its mission. 
Rule 5.2 grants the authority to resolve 
“arguable questions” with the supervisory 
attorney and at the same time provides the 
subordinate attorney the ability to act in 
accordance with the supervisor’s guidance 
and direction. Every member of the JALS 
has a responsibility to know and understand 
rule 5.2 as it applies to both the subordi-
nate and supervisory attorney in order to 
deliver premier legal support to our clients. 
Additionally, if you have the privilege to 
serve as a trial counsel you should spend 
some time reviewing rule 3.8 as you begin 
your tour in this position. TAL

COL Sydenham is the Chief of the Professional 

Responsibility Branch at the Office of the 

Judge Advocate General in the Pentagon, 

Washington, D.C.

Mr. Martin is an Attorney-Advisor in the 

Professional Responsibility Branch at the Office 

of the Judge Advocate General, in the Pentagon, 

Washington, D.C.

Notes

1. U.S. Dep’t of Army, Reg. 27-26, Rules of 
Professional Conduct for Lawyers r. 5.2 (28 June 
2018) [hereinafter AR 27-26] (providing the responsi-
bilities of a subordinate lawyer).

2. See, e.g., Model Rules of Pro. Conduct r. 3.8(a) (Am. 
Bar Ass’n 2020) (requiring prosecutors to refrain from 
prosecuting a case when the prosecutor knows there is 
not probable cause).

3. AR 27-26, supra note 1, r. 5.2.

4. Id. cmt. (2).

5. Id. r. 3.8(a).

6. Id. r. 5.2(a).

(Credit: MohamadFaizal – stock.adobe.com)



MAJ Kyle Dietrich and SGT Jessica Fleming, 
310th ESC, mobilized at Camp Arifjan, Kuwait, 

completed the Norwegian Ruck March in March 
2021 in Kuwait. The event consisted of carrying 

a 25-pound assault pack or ruck sack and 
completing an 18.6 mile course in OCPs and 

combat boots. (Photo courtesy of SGT Fleming)



Mount Etna, an active volcano on the island 
of Sicily, is in full view behind Naval Air Station 
Sigonella. (Credit: Mass Communication Specialist 
3d Class Jacques-Laurent Jean-Gilles)



2021  •  Issue 1  •  Army Lawyer	 61

No. 1
The 1985 Sigonella Episode 
and the Limits of the United 
States-Italian Relationship

By Peter Brownfeld & Ginevra Baino

Picture this: It is the night of 10 October 1985. Four Islamic 
terrorists with American blood on their hands are huddled 

in a grounded airplane in Sicily, Italy. They are surrounded by 
Italian and U.S. forces, but the two allied militaries are pointing 
their guns at one another, not at the terrorists. With the plane 
in the middle, the first ring is composed of Italian airmen with 
weapons pointed at U.S. Special Forces, who are surrounded by 
armed Italian Carabinieri. This is not science fiction. This cha-
otic scene took place at Naval Air Station Sigonella during the 
height of the Cold War; it demonstrated both the limits of the 
United States-Italian relationship and the constraints of interna-
tional agreements, most importantly the North Atlantic Treaty 
Organization (NATO) Status of Forces Agreement (SOFA).

Italy is a key platform to project power in Europe, the Middle 
East, and Africa. Once known for its automatic vote in favor of 
the United States and NATO, the friction in Sigonella showed 
that Washington could push Rome too hard. In an environment 
in which the bilateral relationship is no longer bounded by the 
Cold War, the incident leaves us with a question: What risks does 
Washington run if it bends international agreements or does not 
take the political context into account?

History of U.S. Presence in Sigonella

In 1985, Italy maintained critical installations for the U.S. Army, 
Air Force, and Navy, and—thereby—met an indispensable need 
for the United States in its mission to face down the Soviets. 
The most important of these were the Army’s sites in Vicenza 
and Pisa, the Air Force’s in Aviano, and the Navy’s in Naples and 
Sigonella. After World War II, U.S. forces left Italy, but returned 
in the 1950s for a number of reasons: to resupply U.S. forces in 
Germany; to establish Cold War outposts; and to project force in 
the Mediterranean and Middle East.

Naval Air Facility Sigonella (now Naval Air Station (NAS) 
Sigonella) was established in 1959 because the British facilities 
in Malta were unable to handle all of the U.S. military air traffic. 
Naval Air Station Sigonella is located near Catania on the eastern 
coast of Sicily. The U.S. Navy obtained NATO backing for the site, 
and its importance has steadily grown, with the Navy nicknam-
ing it “Hub of the Med.” Naval Air Station Sigonella now hosts 
thirty-six tenant commands representing the U.S. Navy, Army, 
Marine Corps, Air Force, and NATO.1

Naval Air Station Sigonella is an Italian Air Force installation 
that hosts U.S. forces under the NATO SOFA and other bilateral 
United States-Italian agreements. All installations in Italy that host 
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U.S. forces are Italian installations that have 
Italian commanders, with specific rights, 
privileges, and obligations delineated to 
U.S. forces.

Geopolitical Situation in 1985

Additionally, 1985 was the year that 
President Ronald Reagan began his second 
term; his administration could see progress 
in its more aggressive prosecution of the 
Cold War. Reagan believed the way to end 
the Cold War was through a tough foreign 
policy, not obsequiousness to Moscow, 
and he and members of his administration 
became frustrated with European allies that 
took a softer approach. After four decades 
in power, the centrist Christian Democrats 
in Rome—longtime American allies—no 
longer held the Prime Minister’s office. The 
Socialist Party (PSI) now led Italy’s coalition 
government, with Prime Minister Bettino 
Craxi taking office in 1983. At the same 
time, international terrorism was on the 
rise, primarily originating from the conflict 
between Israel and the Palestinians.

Craxi’s PSI was a minority party, but 
it was a dynamic one compared to the 
much bigger sclerotic Communist Party 
and Christian Democratic Party. The PSI 
became a kingmaker. Craxi reportedly 
said, “I’ll show you what can be done with 
only 10 percent of the votes.”2 Craxi’s 
foreign policy was firmly pro-NATO and 
anti-Communist. The clearest demon-
stration was his willingness to accept 
American cruise missiles, also known as 
“Euromissiles,” on Italian soil in 1984 as 
a western response to the Soviet Union’s 
SS-20 missiles in Eastern Europe.3 At the 
time, it was a controversial decision for one 
of the leaders of the European Left. But 
for Craxi, the relationship with America 
was fundamental. When he addressed the 
U.S. Congress on 6 March 1985, Craxi said, 
“Italians and Americans have the same faith, 
honor the same values, defend together 
the same principles: peace and liberty. We 
understand each other. Our relationship is 
precious.”4

However, Craxi also led the most 
independent foreign policy of any postwar 
Italian government, principally demon-
strated by Rome’s interest in playing a 
bigger role in the Mediterranean. “We can-
not accept the fact that things are done and 

undone in the Mediterranean without our 
opinion being heard or our interests being 
respected,” Craxi said.5

Craxi was in favor of a Palestinian state 
and regarded Yasser Arafat’s Palestinian 
Liberation Organization (PLO) as a 
legitimate partner to move toward the 
establishment of that state. After Craxi 
met with Arafat in Tunisia in 1984, he said 
that both the rights of the Palestinians and 
the legitimacy of an Israel state must be 
recognized.6

Hijacking in the Mediterranean

In October 1985, the Italian cruise ship 
Achille Lauro toured the Mediterranean 
with 800 passengers and crew, including 16 
Americans. On 7 October, most of the pas-
sengers disembarked to visit Cairo, leaving 
200 people on board. A waiter surprised 
four of the remaining passengers who were 
cleaning Kalashnikov rifles in their cabin. 
These passengers reacted by taking first the 
waiter, and then the entire ship, hostage.

The Palestinian terrorists later told au-
thorities that their intent was not to hijack 
the Achille Lauro, but to launch an attack in 
Israel—a later stop of the cruise.7 Once the 
unplanned hijacking began, the terrorists 
demanded the release of fifty Palestinians 
detained by Israel.8 Arafat denied any PLO 
involvement in the hijacking and offered 
the PLO’s diplomatic assistance.9

At midnight on 7 October, Italy 
readied its special forces to liberate the 
ship, prepositioning them in Cyprus.10 On 
8 October, Craxi rejected Reagan’s offer to 
use U.S. forces because the Achille Lauro was 
an Italian-flagged vessel. However, Rome 
favored negotiation, fearing a rescue oper-
ation would result in casualties. Although 
Washington deeply distrusted Arafat, Craxi 
believed the Palestinian leader was critical 
to a negotiated solution.11

On the second day of the hijacking, 8 
October, the terrorists took a fateful action 
that would shape the international percep-
tion of the incident and have a significant 
impact on United States-Italian relations. 
Magid Youssef al-Molqi, one of the four 
terrorists, murdered an American passen-
ger. The twenty-three-year-old native of 
Jordan selected Leon Klinghoffer—a sixty-
nine-year-old Jewish New Yorker confined 
to a wheelchair—shot him twice, and 

threw his body overboard.12 In his court 
testimony, and later comments, al-Molqi 
indicated the murder was not part of a clear 
plan, but rather an increasingly desperate 
improvisation.13

Rome, Cairo, and the PLO were seek-
ing a negotiated solution, and later claimed 
that on 8 October, they were unaware of 
Klinghoffer’s murder.14 In a deal brokered 
by the PLO, al-Molqi and three of his fellow 
terrorists were joined by Egyptian govern-
ment officials and two PLO representatives. 
They flew on an Egypt Air flight toward 
PLO headquarters in Tunisia. Arafat said 
that he would take responsibility for the 
prosecution of the terrorists.

By the next day, 9 October, the 
Italian and American authorities were 
clearly aware of Klinghoffer’s murder, and 
Washington found the PLO’s negotiated 
solution unacceptable. Four U.S. fighter 
jets intercepted the Egypt Air flight and 
compelled it to change course towards NAS 
Sigonella.15

The legality of the U.S. approach 
was questionable. Even assuming that the 
United States enjoyed jurisdiction over the 
terrorists, there is the question of whether 
unilateral use of force was permissible 
under international law, namely under the 
Charter of the United Nations (the U.N. 
Charter)16 and customary international law. 
The interpretation of the prohibition of the 
use of force and the exception of self-de-
fense under the U.N. Charter has arguably 
broadened over the decades in the frame-
work of the war on terror. In the 1980s, the 
exceptions to the prohibition of the use of 
force under Article 2 of the U.N. Charter 
were defined narrowly.17 As provided under 
Article 51 of the U.N. Charter and custom-
ary international law, this assessment holds 
particularly true with regard to unilateral 
use of force as self-defense.18

The traditional approach is spelled out 
in the Nicaragua case from the International 
Court of Justice, which set a threefold 
limitation to the permissibility of unilat-
eral use of force against terrorists.19 First, 
self-defense against armed attacks by 
non-state actors was admitted in princi-
ple, but only under rather stringent rules 
on attribution—i.e., that the state against 
which self-defense was directed had to ex-
ercise “effective control [over] the military 
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or paramilitary operations” in question.20 
Second, self-defense should be available 
only in response to grave infractions of 
the prohibition against the use of force.21 
Finally, under the traditional approach, 
Article 51 and customary international law 
entitled states to “resort to force only defen-
sively, in the presence of an armed attack 
and to the extent necessary to repel it.”22

United States forces’ interception of 
the Egypt Air flight was an act directed 
against a third state, to which the terrorists’ 
acts were not attributable. It would not be 
regarded as “necessary to repel” the “armed 
attack,” as the interception took place after 
the terrorists surrendered to the Egyptian 
authorities. In sum, it is hard to make the 
argument that the interception of the plane 
was permissible under international law.23

At the time, an internal Italian 
Ministry of Foreign Affairs legal analy-
sis cited the NATO SOFA and the 1954 
Bilateral Infrastructure Agreement and 
concluded two things: 1) the United States’ 
use of NAS Sigonella as a landing ground 
for forcing down the Egypt Air plane was 
“inappropriate” and 2) there were legal 
grounds to complain to NATO or U.S. 
authorities.24

As the planes approached Sicily, 
Reagan called Craxi and asked for permis-
sion to land at NAS Sigonella. Craxi granted 
permission; but, because he knew that the 
United States wanted to capture the terror-
ists, he had an armed force surround and 
protect the plane.

Immediately after the plane landed, 
a U.S. military plane landed and fifty 
Special Forces Soldiers disembarked. These 
Soldiers formed a ring around the Italian 
airmen. Wanting to further reinforce its 
position, the Italian government then sent 
in Italy’s militarized police, the Carabinieri, 
to form an outer ring. Now, there were two 
NATO allies facing off on an Italian Air 
Force installation that hosted the U.S. Navy. 
Italian Admiral Fulvio Martini recalled: 
“There were three concentric circles around 
the airplane. Ours were in Italian territory 
defending national law and would not 
move without precise orders. At all costs, 
the Americans intended to bring the four 
terrorists to the United States.”25

At the time, the New York Times of-
fered this account:

When the Egyptian 737 pulled to a 
stop on the runway, several dozen 
Americans from the Army Delta 
Force clambered out of a C-141 trans-
port plane that had just arrived and 
surrounded the civilian plane. Italian 
paramilitary Carabinieri also quickly 
converged on the plane. “Our inten-
tions were to take the Palestinians off 
the 737, hustle them onto the C-141 
and take off for the United States,” 
an Administration official said. “The 
Italian commander objected. We 
surrounded the plane, and then the 
Italians surrounded us.” Outside the 
closed airplane, the commanding 
general of the Delta Force unit and an 
Italian colonel argued over custody 
of the hijackers while more and more 
Italian troops from the joint United 
States-Italian air base converged on 
the scene . . . . An Administration 
official said the Americans had placed 
trucks in front of and behind the 
Egyptian plane to keep it from mov-
ing. The Italians did the same with the 
American plane. “There were some 
heated exchanges,” an official said.26

These servicemen, used to serving 
alongside one another, had to answer to 
their political masters—a cold warrior 
in Washington who gave no quarter to 
terrorists, and a prime minister in Italy 
who wanted to be loyal to NATO, but also 
wanted his nation to be a bridge between 
Europe and the Arab world.

Whose Jurisdiction?

The United States forced the Egypt Air 
flight to land at NAS Sigonella because it 
was the closest military facility with a U.S. 
presence. However, the use of Sigonella 
in this manner raises questions about 
America’s adherence to the NATO SOFA. 
Article VII of the NATO SOFA prescribes 
that the sending State enjoys “exclusive 
jurisdiction over persons subject to the 
military law of that State with respect to 
offences . . . punishable by the law of the 
sending State, but not by the law of the 
receiving State.”27 The sending State enjoys 
concurrent jurisdiction with the receiving 
State with regard to offences punishable by 
the law of both States.28 The NATO SOFA 

did not entrust the sending State with juris-
diction over nationals of a third party with 
regard to offenses committed on a vessel 
cruising under the flag of the receiving 
State.

Craxi rejected Reagan’s request to 
immediately fly the terrorists to the United 
States, saying that would not be legal 
without Italy’s judiciary reviewing the ex-
tradition request.29 Craxi insisted that Italy 
had the right to try the terrorists because 
the criminal acts took place on an Italian 
ship in international waters.30 The stance 
of the Italian government was, at this stage, 
supported by international law. Article 92 
of the Law of the Seas Convention of 1982 
states, “ships shall sail under the flag of one 
State only and . . . shall be subject to the 
exclusive jurisdiction on the high seas.”31

The U.S. claims of jurisdiction were 
weaker. United States officers labeled 
the acts of the terrorists as piracy and, 
in 1992, so did the U.S. District Court 
for the Southern District of New York.32 
Effectively, the terrorists met the definition 
of “pirates” under U.S. law and practice, but 
the same is not as clear under international 
law.33 The law of nations considers pirates 
hostis humani generis—enemy of the man-
kind—“whom any nation in the interest of 
all capture and punish.”34 It is the so-called 
universal jurisdiction, entitling all states to 
prosecute the authors of certain crimes. The 
1982 Law of the Sea Convention states that 
pirates must be onboard a different ship 
from that seized. Therefore, the framing of 
the seizure of the Achille Lauro as piracy is 
doubtful, especially in that it fails to meet 
the so-called two ship requirement. And, 
it is worth noting that—in this case—the 
terrorists were passengers of the Achille 

Lauro.35

Alternatively, the United States could 
rely on the passive personality doctrine, 
according to which states enjoy extraterri-
torial jurisdiction if one of their nationals 
is the victim of the offense. However, 
the doctrine’s legitimacy was questioned 
in the Lotus case from the Permanent 
Court of International Justice;36 and, most 
importantly, one of the doctrine’s major 
opponents has traditionally been the United 
States itself.37 Finally, the United States 
could claim jurisdiction under the United 
States-Italy Bilateral Extradition Treaty 
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of 1983, also known as the “Extradition 
Treaty.”38 The terrorists were accused of 
piracy, murder, kidnapping, and hijacking. 
Each of these acts qualify under Article II 
of the Extradition Treaty, which makes 
any offense which is punishable by depri-
vation of liberty for more than one year an 
extraditable offense. According to Article 
VII of the Extradition Treaty, however, 
extradition may be refused if “the person 
caught is being proceeded against by the 
requested Party for the same acts for which 
extradition is required.”39 Because the acts 
committed by the terrorists aboard the 
Achille Lauro were punishable under Italian 
criminal law, in so far as Italy had in-
tended to exercise and effectively exercised 
jurisdiction against the terrorists, it could 
legitimately refuse extradition.

The U.S. State Department’s Italy Desk 
Officer, Thomas Longo, who was called 
in to interpret between Reagan and Craxi, 
recalled,

Citing constitutional and legal rea-
sons—since the ship was Italian and 
at Sigonella the culprits were now 
within Italian territorial jurisdic-
tion—Craxi refused, begging Reagan’s 
understanding. I can still hear Craxi’s 
voice quavering at the prospect of 
Americans and Italians shooting at 
each other on the runway. Reagan 
and Craxi agreed the Italians would 
assume custody pending a legal 
extradition request from Washington 
through diplomatic channels.40

Stepping Away from the Edge

United States and Italian forces were in a 
standoff starting at 0016 on 11 October 
when the Egypt Air plane landed at 
Sigonella. When Craxi did not back down, 
the U.S. forces withdrew at 0530. Escorted 
by two Italian fighters, the plane then flew 
to Ciampino airport in Rome. It was also 
followed by a U.S. fighter, which requested 
permission to execute an emergency land-
ing immediately after the Egypt Air plane 
landed. The pilot claimed mechanical prob-
lems. The U.S. plane landed and then taxied 
in front of the Egypt Air plane to block its 
departure. The U.S. plane withdrew only 
after the airport commander threatened to 
bulldoze the plane off the runway.41

At this point, Craxi made a fateful 
decision. Because the Egypt Air plane had 
an extraterritorial status, he asked Cairo 
for permission to arrest the four terrorists, 
which Cairo granted.42 The Egypt Air plane 
qualified as a “state aircraft” under Article 
3(b) of the International Convention on 
Civil Aviation of 1944, according to which: 
“aircraft used in military, customs, and 
police services shall be deemed to be state 
aircraft.”43 Under customary international 
law, state aircraft enjoy immunity from 
foreign jurisdiction in respect to search 
and inspection and, of course, arrest.44 The 
waiver of immunity is ordinarily negotiated 
at the time when authorization to land is 
requested. In this case, the Egypt Air plane 
was forced to land at Sigonella by U.S. 
fighters; permission to arrest had to be 
requested afterwards.

However, instead of acceding to the 
United States’ request to also arrest alleged 
mastermind Mohammed Abbas and the 
PLO official with whom he traveled, 
Italy arranged for them to leave Italy 
on 12 October via a chartered flight to 
Yugoslavia.45

Rome justified this move, arguing that 
the extraterritorial status of the airplane 
prevented it from arresting the PLO rep-
resentatives without Egypt’s permission 
and that it was not possible to immediately 
verify their culpability in the attack.46 The 
United States filed a formal request of 
immediate arrest of Abbas and his PLO col-
league under Article XII of the Extradition 
Convention to the prosecutors of Syracuse 
and Genoa, as they asserted jurisdiction on 
the case. However, the request was rejected 
on the grounds that the United States had 
not presented sufficient evidence of the 
involvement of Abbas and his colleague in 
the crimes charged.47 The Reagan admin-
istration, however, firmly held Abbas 
responsible, and his release without an in-
vestigation or trial created friction between 
Washington and Rome.48 It is still unclear 
whether the operation was authorized by 
the PLO or was taken independently by a 
faction.49

Ultimately, both PLO representa-
tives would be convicted in absentia

50 and 
sentenced to life in prison.51 In 2003, Abbas 
was captured by U.S. forces in Iraq. He died 
the following year in U.S. custody. The four 

hijackers were all convicted and sentenced 
to long prison sentences in Italy. Al-Molqi 
pleaded guilty to the murder of American 
passenger Leon Klinghoffer and was sen-
tenced to thirty years’ confinement.52

Repairing the Relationship

Rome was frustrated and felt that 
Washington was trying to bully it. In 
Washington, there was anger and a feeling 
that Rome was shielding terrorists who 
killed an American citizen. However, in 
October 1985, there was no space for such 
emotions. At the peak of the Cold War, 
America needed Italy. After all, Italy was a 
key host to U.S. forces, a founding member 
of NATO, and a nation with a dangerously 
large Communist Party. The Craxi gov-
ernment also could not stray too far from 
its American partners or risk a govern-
ment collapse and leave Italy adrift from 
its traditional Euro-Atlantic foreign policy 
orientation.53

There was a mixed reaction in Rome, 
with Craxi’s defenders noting that the 
loss of life could have been much higher. 
Former President Sandro Pertini hailed 
Craxi’s approach as defending “the indepen-
dence of Italy.”54 In the preface of a recent 
book The Night of Sigonella published by 
the Craxi Foundation, the authors make 
the following assessment: “Craxi, with 
his courageous rejection, demonstrated 
the boundaries of the Atlantic alliance, 
and the strong ties of friendship with the 
United States of America could and must 
coexist with the principles of international 
justice.”55 Those authors concluded that 
a conflict between Craxi and Reagan was 
inevitable given the black and white “in-
transigence” of the Reagan administration 
in contrast with Craxi’s desire for negoti-
ated solutions.56

However, Craxi’s coalition creaked 
under the pressure of a confrontation with 
Washington. Defense Minister Giovanni 
Spadolini resigned, and his small Italian 
Republican Party (PRI) withdrew its sup-
port from the government. Without PRI’s 
support, Craxi was compelled to resign 
on 17 October; but he quickly reformed 
his government, and remained in power 
until 1987.57 Craxi’s foreign policy also did 
not bend to Washington’s will. In 1986, 
Washington blamed Tripoli for a series of 
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terrorist attacks and asked European allies 
to use bases on their territory to launch this 
attack. Craxi rejected Reagan’s request. At 
the time, Craxi complained that military 
action would only further destabilize the 
international environment and lead to more 
terrorism.58

For Washington, there was no time 
to punish Italy or freeze it out of interna-
tional relations.59 Seeking to move past the 
incident, on 18 October, Reagan wrote to 
Craxi: “Italian-American relations have 
been and will remain broad, deep, and 
strong; and I am sure our personal ties will 
continue to be solidly grounded in that 
tradition.”60 However, a 17 October 1985 
Washington Post editorial illustrates the 
emotional environment:

Egypt and Italy are caught in the tur-
bulent wake of the Achille Lauro affair. 
This is, in any long-range scheme 
of things, a matter for keen regret. 
As Americans move beyond their 
anger at seeing the two countries do 
less than they could have to appre-
hend the killers, a concern for their 
political health cannot fail to come to 
the fore.61

Reagan had invited the major Western 
powers to meet on 24-25 October 1985 
in advance of a summit with Mikhail 
Gorbachev, former President of the 
Soviet Union. Washington needed to 
show that the West was united. On 25 
October, Reagan told Craxi: “The incident 
is closed. We are friends like before.”62 On 
4 November 1985, Craxi told Parliament 
that friendship with the United States was 
a cornerstone of his foreign policy, and 
commented on Sigonella saying that it was 
the result of “a defect in information and 
comprehension.”63

However, even as Craxi stepped back 
from the edge, he reminded Washington 
that the bilateral relationship and American 
use of installations was bounded by NATO 
agreements. “NATO bases in Italy can be 
used by our allies only for specific purposes 
of the alliance,” Craxi told Parliament. 
What happened at Sigonella “must, in the 
interest of both countries and NATO, never 
be repeated.”64

Implications for Today

Sigonella is a distant memory for most, 
although one U.S. Ambassador to Italy did 
refer to it as “the only exception” to the nor-
mally solid relationship.65 However, there 
are lessons to be learned from this episode, 
both in foreign relations and the law.

A study of the relevant laws and prece-
dent leaves doubts as to whether the United 

States conducted itself in accordance with 
its rights and obligations. As a result, Italy 
had the space to oppose America’s requests 
with an unprecedented firmness. However, 
the United States’ fundamental allegiance 
to the rule of law ultimately prevailed, 
which—in addition to the pressing political 
considerations—helped close the incident.

In the longer run, the episode of 
Sigonella arguably paved the way to 
the Convention for the Suppression 
of Unlawful Acts against the Safety of 
Maritime Navigation of 1988 and related 
IMO Protocol of 2005.66 Moreover, some 
legal scholars claim that the Sigonella 
episode contributed to the current shift 
towards a less restrictive approach to 
unilateral use of force in the war on terror 
under international law.67 In fact, state 
practice has a decisive weight in shaping 
international law, including when it comes 
to the construction of the most fundamen-
tal treaty rules, such as the prohibition of 
use of force under Article 2 of the U.N. 
Charter. However, state practice that is not 
backed by opinio iuris (the belief of acting 
in accordance to the law) is insignificant 
under international law. When it decided 
to force the Egypt Air plane to land, the 
United States did not claim to act in accor-
dance to the law, nor did it when it ordered 
the fighter to “escort” the Egypt Air plane 
from Sigonella to Ciampino. Washington’s 
acceptance of Rome’s decisions proved the 
strength of the international rule of law and 
of international legal obligations.68

The United States and Italy are no lon-
ger bound together through the Cold War. 
Although they share many of the same 
interests, there is no existential threat. As 
a result, there is some drift in the relation-
ship. They remain bound together through 
the NATO alliance, a shared commitment 
to the war on terror, as well as a trade rela-
tionship and strong cultural ties. Although 

Rome values the alliance with Washington, 
it makes no apologies about its desire for 
strong relationships with Moscow and 
Beijing. For example, Italy is at the front 
of the line to sign up for China’s Belt and 
Road Initiative.69 Without the boundaries 
of the Cold War, should another inci-
dent like the one in Sigonella occur, there 
are greater risks that could endanger the 
long-term health of the United States-Italy 
relationship. Washington should weigh any 
immediate advantage against the potential 
erosion of the relationship. TAL
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The U.S. Army JAG Corps’s newest court 
reporters graduate from the 64th Basic Court 

Reporter Course in February 2021 in a ceremony 
at The Judge Advocate General’s Legal Center 
and School in Charlottesville, Virginia. (Credit: 

Jason Wilkerson, TJAGLCS)
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No. 2
Legal Risks of Explosives 

in Urban Areas
By Lieutenant Colonel Matthew A. Krause & Captain Jennifer L. Bryer

In the past several years, the use of explosive ordnance in urban 
areas has gained a high level of notoriety. This largely stems 

from the current wars in Syria and Yemen, and has often resulted 
in allegations of war crimes. Since the war in Syria began, the 
Syrian government’s use of “barrel bombs”—makeshift contain-
ers filled with debris and high explosives that are dropped from 
helicopters or cargo planes—is estimated to have caused thousands 
of civilian casualties.1 Both state and non-state actors are criticized 
for their use of explosive munitions in urban environments. Saudi 
Arabia and the Houthis, an Islamist movement fighting against the 
government of Yemen, are locked in a fight against each other in 
Yemen. Both parties have been criticized for their use of explosive 
ordnance.2 Due to the increased criticism and scrutiny, it is im-
portant for commanders to consider the legal risk associated with 
using explosives in urban environments.

The wars in Syria and Yemen easily fit the legal definition 
of “armed conflict,” and the decisions to employ aerial-delivered 
explosives have raised cries of war crimes, which must be analyzed 
under the law of armed conflict (LOAC).3 An action that triggers 
outrage and emotion does not automatically imply a violation 
of the LOAC. No matter what the immediate public and media 
reaction may be, it is important to undertake a deliberate and 
thoughtful legal analysis to prevent misinterpretations and inaccu-
rate articulations of the law. Civilian casualties are tragic, and are 

often accompanied by difficult conversations, criminal accusations, 
and demands for accountability. With so much scrutiny resulting 
from these incidents, it is often challenging to take an objective 
look at whether a tragic event during armed conflict constitutes a 
crime. The destructive power of explosive munitions in cities can 
often create unintended casualties, and it is important to under-
stand the legal framework that applies to a particular operation or 
strike. Only then can commanders assess legal risk.

This article takes a close look at a specific use of explosive 
ordnance in the limited tactical situation called “counterbattery 
fire.”4 One useful case study of counterbattery fire that caused 
civilian casualties with a high degree of public criticism was the 
Israeli artillery strike on the United Nations (U.N.) School.5 In July 
2014, during Operation Protective Edge,6 the U.N. School, located 
within the Jabalia Palestinian refugee camp in Gaza, was hit.7 
Incidents between Israel and Hamas offer good case studies under 
the LOAC because the public’s criticisms of Israel’s kinetic tactics 
of the occupied territories offer no legal analysis, and they do little 
to hide their political biases.

The Case Study

The security problem associated with Gaza is complex. Israel faces 
daily threats that it considers existential.8 In fact, it is reasonable 
to say that the conflict is existential considering the expressed aim 
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of Hamas, which is to liberate Palestinian 
territory—including modern day Israel.9

The 2014 armed conflict between 
Israel and Hamas in Gaza did not imme-
diately start out with a ground operation. 
Rather, violent incidents escalated into an 
armed conflict—which the Israeli govern-
ment later named Operation Protective 
Edge.10 On 12 June 2014, in the Alon Shvut 
area of the West Bank, small arms fire 
ended the lives of three teenaged Israeli 
boys.11 These murders rekindled simmering 
tensions into an armed conflict.12 In the af-
termath of the murders, the Israeli Defense 
Force (IDF) launched a search operation in 
the West Bank.13

The operation preceding Protective 
Edge was called Mivtza Shuvu Ahim, or 
Operation Brother’s Keeper. Its objective 
was to search for and recover the bodies 
of the three boys—Yifrach, Shaar, and 
Fraenkel—and arrest the murderers and 
conspirators.14 Israeli intelligence services 
identified two Hamas suspects: Marwan 
Kawasma and Amer Abu Aysha.15 Israeli 
Defense Force Units, some of which were 
already stationed in the West Bank and 
some that were deployed to supplement the 
force, arrested almost 400 Palestinians—
most with ties to Hamas.16

On 16 June 2014, a Palestinian named 
Ahmad Savarin was shot and killed by 

members of the IDF at the Jalazone refu-
gee camp after he threw a brick at them, 
according to the Israeli Army.17 These 
operations resulted in clashes between the 
IDF and Hamas18 in the West Bank.19 By 21 
June, the IDF and Hamas escalated their re-
sponses, and fighters from Gaza were firing 
rockets and mortars into Israel.20 On 7 July 
2014, Israel launched Operation Protective 
Edge21 with the objective to stop indirect 
fire originating from Gaza.22 After ten days 
of airstrikes, Israel deployed ground troops 
to Gaza.23

Over the course of approximately fifty 
days, many individual battles and small 
actions took place in the population-dense 
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Gaza Strip; but, one event in particular 
triggered scrutiny. On 30 July 2014, the IDF 
detected enemy indirect fire coming from 
the vicinity of the U.N. school in Jabalia 
(also referred to as Jabaliya or Jabalya).24 
The school was serving as a humanitar-
ian shelter for displaced refugees.25 Citing 
self-defense, the IDF returned fire with 
artillery at the point of origin of enemy 
attack, 26 a common tactic when returning 
artillery fire.27 The Israeli fire resulted in 
the death of at least nineteen Palestinian 
civilians, including children sleeping near 
their parents, who were sheltering at the 
U.N. school.28

After the incident, there was a great 
degree of public outcry everywhere from 
the news media to the floor of the U.N.29 
Israel’s position was that it was lawfully 
defending itself,30 while others claimed that 
Israel intentionally targeted civilians, or at 
least recklessly returned fire.31 What has 
been lost among the tragic pictures of dead 
children and broken infrastructure is an 
analytical review of this incident within the 
appropriate legal regime.

This article applies the framework 
under the LOAC to analyze the July 2014 
Israeli counterfire. We use this incident to 
analyze the risk and decisions command-
ers had to make under the LOAC. The 
purpose of this article is not to accuse IDF 
commanders of war crimes, but to provide 
a methodical expression of the legal risk 
associated with counterbattery fire in urban 
areas for commanders of ground forces in 
future operations.32

The Legal Regime of 

Operation Protective Edge

The applicability of LOAC to violent events 
depends on one critical factual condition: 
the existence of an armed conflict, as 
opposed to responses to some lesser-form 
crisis.33 In Tadić, the International Criminal 
Tribunal for the Former Yugoslavia defined 
an armed conflict as existing whenever 
there is a “resort to armed force between 
States or protracted armed violence 
between governmental authorities and 
organized groups.”34 This is a factual 
determination based on the protraction 
and intensity of the violence, rather than 
a legal conclusion.35 Whether a particular 
situation is considered an armed conflict 

is not black and white, but rather shades 
of grey; violence in one situation might 
be more protracted than others, and some 
situations might be more violently intense 
than others.36 Because there is no precise 
calculus commanding the factual existence 
of an armed conflict, a well-reasoned legal 
opinion is usually required prior to using 
tactics that would be permissible under 
the LOAC but otherwise prohibited under 
criminal law.37

To determine the lawfulness of mili-
tary action, the first question to ask is not 
always whether the parties are in an armed 
conflict, but whether they are in an armed 

conflict at the particular moment of the 
incident in question.38 Using the intensity 
of violence guidance from the Tadić case 
means that a crisis area could rise above, 
or fall below, armed conflict thresholds 
at various times during the crisis.39 This 
distinction is important because it directs 
the legal regime of the incident. If there was 
no armed conflict at the time of a particu-
lar incident, then the domestic law of the 
country, rather than the LOAC, would 
apply to the analysis of the legality of the 
use of force.

In the particular moment when Israeli 
artillery struck Jabalia, the conflict had risen 
to that of an armed conflict.40 According to 
an IDF spokesperson, Israeli artillery was 
responding to Hamas artillery.41 An artillery 
attack coming from foreign territory will 
likely exceed the law enforcement capabil-
ities of any state, thus requiring military 
tactics. Likewise, the indigenous Gaza 
law enforcement agencies could not have 
reasonably expected to have responded to 
Hamas artillery either because 1) Hamas 
was effectively in control of Gaza by this 
point, or 2) the Palestinian Authority 
was complicit or otherwise unable to 
affect Hamas militias. Accordingly, Israel 

exercised an operational option usually 
only seen during an armed conflict and 
responded to Hamas rocket artillery with its 
own cannon artillery.42

The LOAC

Using the LOAC framework as opposed to 
a framework under the law of occupation 
or international human rights law gives 
Israel more legal maneuver space, although 
it does not eliminate legal risk entirely. 
The LOAC is a “permissive” legal regime.43 
Parties to an armed conflict are allowed to 
lethally target each other based on their 
belligerent acts.44 This is not without 

limitation. The four Geneva Conventions 
of 1949 sought to regulate specific matters 
that may arise during an international 
armed conflict—that is, a war among na-
tions.45 However, the Geneva Conventions 
recognized that non-international armed 
conflicts (NIACs), those where at least one 
party to the conflict is a non-state actor, 
also existed, and provided a baseline of 
minimum protections of both belligerents 
and non-belligerents during NIACs.46

As the nature of conflicts continued 
to evolve during the twentieth century, so 
did the international community’s desire 
to attempt to fill what some perceived 
as gaps in the LOAC.47 The next major 
revision occurred in 1977, with the 
drafting of two protocols to the Geneva 
Conventions.48 Specifically, the interna-
tional community began to recognize gaps 
in the LOAC during conflicts that do not 
involve the lawful armed forces of a sov-
ereign nation.49 Like international armed 
conflict, there is generally no obligation 
to consider alternative non-lethal effects 
during a NIAC.50 However, as we will see 
below, this does not mean the effects can 
be unrestricted, even when responding in 
self-defense in bello.

To determine the lawfulness of military action, the first 
question to ask is not always whether the parties are in an 

armed conflict, but whether they are in an armed conflict at 
the particular moment of the incident in question.



72	 Army Lawyer  •  Issue 1  •  2021

Counterbattery Fire Under LOAC

Necessity

United States Army doctrine describes the 
principle of necessity as all measures, not 
otherwise forbidden by international law, 
which are necessary to defeat the enemy 
as quickly and efficiently as possible.51 As 
described in the case study, counterbattery 
fire typically refers to defensive fires where 
a ground force commander is returning 
fire in response to an attack. An attack on 
enemy belligerents or their capabilities and 
equipment will generally satisfy the require-
ment of military necessity.52

Self-Defense

Attacks in self-defense are not unlimited53 
and are bound by the jus in bello rules of 
necessity and proportionality. Self-defense 
is authorized against hostile acts or demon-
strations of imminent hostile intent, and 
the force allowed is that reasonably neces-
sary to counter the attack or threat.54 Once 
the hostile act is countered, or there is no 
longer an imminent threat of attack, the 
rules of self-defense would not apply.

Conflicts that are asymmetric, such as 
the one between Israel and Hamas, offer 
additional challenges due to the differences 
in tactics used by the parties’ artillery for-
mations. In asymmetric warfare,55 the state 
party will often have an ability to detect the 
point of origin of an indirect fire attack, 
usually through a counterbattery radar sys-
tem, and the non-state party will be aware 
of this.56 Because of the tactical overmatch 
of Israeli artillery, the mobility of Hamas 
artillery systems, and the experience of both 
parties in this conflict, it is unlikely that a 
Hamas artillery crew remained in the vicin-
ity after firing on Israel.57

The amount of legal risk in counterbat-
tery fire also depends on whether the return 
fire is observed or unobserved.58 With an 
observed fire, the ground commander is 

able to view the object of attack throughout 
the strike. Such a fire would carry less legal 
risk because the ground force commander 
is able to view whether belligerents have 
remained in the anticipated impact area 
of the counterbattery fire.59 Additionally, 
a commander would be able to see po-
tential civilians or other collateral objects 
that might be impacted by an attack. 
Unobserved fires carry more risk because 
the ground force commander is unable to 
observe the object of attack.60 Likewise, the 
commander is unable to observe poten-
tial collateral objects and civilians who 
may be in the vicinity of the target. In an 
unobserved fires situation, a ground force 
commander is taking on an increased legal 
risk of violating the LOAC by firing when 
the hostile actor—a valid military objective 
under the LOAC and also a valid target in 
self-defense—is no longer present, and only 
civilians remain.

In order for the counterbattery to 
have an effect on a Hamas artillery crew, it 
would likely have to respond rapidly. This 
is under the assumption that there was no 
reconnaissance capability where the more 
sophisticated party can see the belligerents 
or possess precise intelligence on a particu-
lar location.

Military Objective

Both offensive and defensive fires must 
satisfy the customary international law 
requirements of the LOAC.61 Under the 
LOAC, armed forces may strike a target so 
long as certain conditions are met.62 First, 
the target must be a military objective. 
“[M]ilitary objectives are limited to those 
objects which by their nature, location, 
purpose, or use make an effective contri-
bution to military action and whose total 
or partial destruction, capture, or neutral-
ization, in the circumstances ruling at the 
time, offers a definite military advantage.”63

Military Object and Counterbattery
64

Determining the exact nature of a 
target that has threatened a commander’s 
forces during asymmetric warfare in urban 
areas can be challenging.65 Information 
about a particular target is often based on 
classified intelligence not readily appar-
ent to third party observers, such as the 
media.66 In traditional wars, heavy artillery 
formations were fixed positions and cum-
bersome.67 Unlimbering an artillery piece 
could often be awkward and take time, ex-
posing the crews to great danger.68 Modern 
artillery is towed, self-propelled,69 or carried 
in the case of mortars.70 Hamas primarily 
uses highly portable rocket artillery and 
mortars, because it has to smuggle equip-
ment into the region.71

While potentially difficult to identify 
in a modern environment where the artil-
lery is mobile and not necessarily carried by 
uniformed troops, an artillery unit remains 
a valid military objective. An artillery unit 
is an object which, by its nature and use, 
makes an effective contribution to mili-
tary action, and the destruction of the unit 
would offer a ground force commander 
a military advantage.72 However, given 
the mobile nature of Hamas artillery, it is 
unlikely the Hamas artillery unit was still 
in position when Israeli troops struck with 
counterbattery fire. Additional information 
would be required to determine whether 
some other valid target, such as a weapons 
cache, was in the same area.

Military Objective and Terrain Denial

A piece of ground from which enemy 
artillery fired, particularly if the enemy uses 
that piece of ground frequently due to its 
favorable geography, could itself be a lawful 
target, if the purpose is to deny the enemy 
that particular piece of terrain.73 Israel’s 
spokeswoman stated that Israel fired at a 
point of origin of suspected enemy mortar 
fire.74 Accordingly, we can suspect that the 
purposes behind counterfire were either to 
suppress or destroy Hamas artillery, or to 
deny Hamas the terrain.75

Proportionality in Artillery Strikes

Civilian casualties and the destruction of 
civilian property, although tragic, are still 
legally acceptable under certain circum-
stances—so long as they themselves were 

As the nature of conflicts continued to evolve 
during the twentieth century, so did the 

international community’s desire to attempt to 
fill what some perceived as gaps in the LOAC.
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not the object of the attack.76 However, this 
does not permit the striking of a lone mil-
itary objective without regard to the effect 
on collateral civilians and objects.

The LOAC allows parties to treat 
civilians and civilian objects as “collateral 
concerns,” weighed in the balance of pro-
portionality.77 States are required to refrain 
from attacking an otherwise lawful military 
objective if the attack is expected to result in 
the incidental loss of civilian life or damage 
to civilian objects that would be excessive 
in relation to the direct military advantage 
anticipated.78 This means that under the law 
of proportionality, the military gain repre-
sented by an artillery attack on a piece of 
ground must be expected to exceed civilian 
loss of life and damage to civilian objects if 
it is to be lawful.

Article 57 of Additional Protocol I of 
the Geneva Conventions, which requires 
forces to take precautionary measures 
during the planning phases of a military 
operation to protect civilians,79 reinforces 
Article 51 of the same Protocol. Even if 
forces have lawfully decided to attack a 
target, once information about that target 
clarifies its true nature, then the “attack 
shall be canceled” under three circum-
stances.80 First, if a previously suspected 
military target is shown to be a civilian 
object, then the attack must be canceled.81 
Second, if it becomes apparent that the 
suspected military target has special protec-
tion82—for example, a suspected command 
and control center is actually a hospital—
then the attack must be canceled.83 Finally, 
if the “attack may be expected to cause inci-
dental loss of civilian life . . . which would 
be excessive in relation to the concrete and 
direct military advantage, then the attack 
shall be canceled.”84 It should be noted that 
under the LOAC, a civilian object used for 
a military purpose, even one with special 
protections, can lose that protected status 
and be lawfully targeted.85

Choose the Least Dangerous Objective in 

Any Type of Operation

Article 57(3) of Additional Protocol 
I requires forces, whenever possible, to 
choose the military objective that will have 
the least danger to civilian lives.86 “When a 
choice is possible between several military 
objectives for obtaining a similar military 

advantage, the objective to be selected shall 
be that the attack on which may be ex-
pected to cause the least danger to civilian 
lives and to civilian objects.”87 Despite its 
awkwardness, the paragraph removes some 
of the traditional autonomy of the ground 
commander in choosing his own tactics.

It is possible, however, that there is 
no feasible choice between several military 
objectives, and, therefore the requirements 
of Article 57(3) may not apply.88 Israel 
knows that rockets and mortars have been 
smuggled into Gaza for decades through 
tunnels.89 An independent outside observer 
may conclude that absent good observa-
tion, returning artillery fire will typically 
have the effect of only destroying a piece 
of earth, and not the highly mobile Hamas 
crew that fired it. Without other intelli-
gence or insight into the targeting decision, 
it is difficult for an outside observer to 
conclude any other effect was intended by 
the ground force commander who called for 
the counterbattery fire.

. . . and Take All Reasonable Precautions

Article 57(4) of Additional Protocol 
I requires parties to an armed conflict to 
“take all reasonable precautions to avoid 
losses to civilian lives and damage to 
civilian objects.”90 Gaza is home to over 
1.9 million people packed into 360 square 
kilometers,91 roughly twice the geographic 
size of Washington, D.C., which had a 
population of around 705,000 in 2019.92 If 
Gaza were a country, it would be the 207th 
largest country in the world.93 Imagine 
Washington, D.C., with a population of 
800,000. Next consider a 155 millimeter 
(mm) high explosive artillery shell landing 
in a population this dense. This population 
density necessarily increases the expectation 
of incidental loss of civilian life.

Military weapon capabilities are often 
kept secret. However, unclassified and 
public reports place the effects radius of 
the 155mm high explosive round up to 300 
meters—someone standing 300 meters away 
from a 155mm high explosive could experi-
ence some type of effect.94 This article is not 
analyzing technical effects radius calculus, 
but merely giving an example of the explo-
sive’s reach. The closer to the impact point 
of the round, the greater the likelihood of 
danger.95

There are few places in the vicinity 
of Jabalia where a 155mm artillery round 
could land without causing incidental dam-
age to civilians or civilian objects. Given the 
population density, it would be difficult to 
strike anywhere in the Gaza Strip without 
endangering civilians. This would not 
necessarily violate the LOAC, but it may 
do so if it fails the proportionality test as 
discussed earlier.

Objective and Proportionality Revisited

Proportionality is a weighing of 
the advantage gained by destroying the 
military objective against the likelihood of 
civilian casualties.96 As shown above, the 
target could have been the terrain itself, 
as opposed to Hamas militants.97 If so, a 
commander’s military advantage by striking 
and denying the enemy terrain would need 
to outweigh the impact the strike had on 
civilians and civilian objects in the area.

Although warfare may sometimes 
be asymmetrical, the law certainly is not. 
Hamas also has an obligation under the 
LOAC to refrain from endangering civil-
ians. Likewise, Hamas has an obligation to 
refrain from firing artillery from nearby 
protected persons and places if it knows 
that such firing may cause return fire that 
could endanger civilians. Some scholars 
have argued that Hamas has militarized 
protected buildings and locations and 
deliberately endangered civilians by placing 
fighters and equipment nearby.98 The U.N. 
Relief and Works Agency has criticized 
Hamas in the past for the intentional place-
ment of weapons caches in U.N. schools,99 a 
tactic familiar to Israeli commanders.

This is all to say that when conducting 
a proportionality test, the precise military 
objective matters. If the target is an empty 
piece of ground, then the value of the 
military objective could be low. If the target 
is—and there is a reasonable expectation 
of effects on—a Hamas artillery crew, then 
the military advantage in a proportionality 
analysis could be higher. Finally, consider-
ing that the overall objective of Operation 
Protective Edge is to stop artillery attacks 
coming from the Gaza Strip, if the target 
is a cache of rockets and artillery, then the 
value of the target could be much higher 
as determined by the ground commander. 
Depending on the target, such possibilities 
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create a spectrum of military advantage that 
could either outweigh, or be outweighed 
by, the risk of civilian casualties, thus creat-
ing a spectrum of legal exposure for ground 
commanders.

Conclusion

This article has sought to provide a delib-
erate legal analysis to a particular case study 
during an armed conflict. Such an analysis 
can cut through public outrage, incomplete 
reports, and less-than-accurate—or even 
biased—scrutiny of incidents that cause 
civilian casualties during armed conflict. By 
identifying the appropriate legal regime, 
carefully assembling facts, and applying 
legal elements to those facts, a clearer 
perspective of chaotic events during armed 
conflict can be revealed.

Using the Jabalia case study, we have 
identified that—at the time of the strike—
Israel and Hamas were engaged in an armed 
conflict, and the LOAC applied as opposed 
to human rights law. The facts resulting 
in this determination are important. Israel 
reported it had been attacked by Hamas 
artillery, had deployed combat troops in 
Gaza, and was returning artillery fire into 
Gaza. As previously discussed, the appro-
priate legal regime is important because it 
drives the duties of the parties during an 
armed event.

The security problem associated with 
Gaza is extremely complex. Israel faces an 
existential threat,100 as Hamas’s goal is to 
liberate Palestinian territory, including 
modern day Israel.101 To say that Israel has 
devoted its most brilliant minds to seeking 
a sustainable solution to its own security 
would be a gross understatement. The in-
tent of this article is to not to criticize Israel 
for defending itself by conducting strikes in 
Gaza; rather, the intent of the article is to 

critically examine the legal risk associated 
with the particular strike on Jabalia in light 
of the LOAC.

Using the framework of LOAC, Israel’s 
artillery strike on Jabalia prompted a careful 
look at several elements of the LOAC in 
particular—namely military necessity and 
proportionality. First, commanders must 
determine whether a target is a lawful mili-
tary objective of which the destruction will 
provide a military advantage. In order to ac-
curately answer this question, commanders 
must be able to clearly articulate what the 
target is. In the case of Jabalia, it is unclear 
to an outside observer whether the target 
was Hamas personnel, Hamas equipment, 
or a piece of terrain that was providing 
Hamas with an advantage. Without the 
ability to identify the target, commanders 
cannot appropriately balance the military 
advantage sought versus expected civilian 
casualties during a proportionality test.

Finally, having a deep understanding 
of the effects and capabilities of partic-
ular weapon systems,102 as well as the 
operational environment in which those 
weapons will be employed is essential in 
assessing the legal risk of a particular mili-
tary operation.103 As discussed in the article, 
the destructive power of artillery combined 
with Gaza’s population density increases the 
legal risk to commanders.

Civilian casualties are tragic, and are 
often accompanied by difficult conversa-
tions, criminal accusations, and demands 
for accountability. With so many knee-jerk 
reactions of outrage resulting from these 
incidents, it is often challenging to take an 
objective look at whether a tragic event 
during armed conflict constitutes a crime. 
The destructive power of explosive ord-
nance in cities can often create unintended 
casualties, and it is important to understand 

the legal framework that applies to a par-
ticular operation or strike. Only then can 
commanders assess legal risk. Using the 
Israeli case in Jabalia, we have attempted 
to show how counterbattery fire into 
population-dense areas that causes civilian 
casualties creates legal risk. The command-
er’s ability to clearly articulate what the 
target is, and the clear military advantage of 
the target, is critical to counter-balance risk 
under the LOAC. As the situations in Israel, 
Syria, Yemen, and others teach, armed 
conflicts will continue to be fought in 
populated areas—and those areas will only 
continue to grow in size and density. TAL
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Litigate Like We Fight

Using Joint Planning Doctrine to Succeed 

at Your Next Court-Martial

By Lieutenant Colonel Shaun B. Lister & Major C. Cal Walters

There are no secrets to success. It is the result of preparation, hard work, and learning from failure.
1

The execution of a court-martial is analogous to a complex mil-
itary operation. Inexperienced counsel often lack an adequate 

planning system to visualize, organize, and execute all critical 
tasks for each court-martial, resulting in trial delays and frustrated 
stakeholders. Moreover, military justice leaders often struggle to 
communicate their knowledge and experience in a transferable 
way to new counsel. Key elements of joint planning doctrine—op-
erational art,2 operational design,3 and Red Teaming4—used by 
commanders and their staffs for planning and executing complex 
operations can provide a common planning framework and uni-
form terminology for military justice leaders to use in training new 
counsel. If adopted more broadly, these elements can also create 
consistency between the institutional training elements in the 
Judge Advocate General’s (JAG) Corps.5

Assume you are a military justice leader, and one of your 
counsel is Captain (CPT) John Smith. Captain Smith is three 
months into his time as a trial counsel (TC) and one month away 
from his first contested court-martial. He believes he can prove the 
case from an evidentiary standpoint; but he and his trial team have 
devoted so much time to gathering evidence and preparing the 
alleged victim that they are falling behind on other government re-
sponsibilities. Captain Smith realizes he forgot to send subpoenas 

to several witnesses6 and forgot to request criminal background 
checks on all government witnesses.7 To make matters worse, 
CPT Smith also failed to subpoena documents he agreed to 
produce in discovery.8 Like many new TCs, CPT Smith wants to 
succeed, but disorganization and inadequate planning have left 
him overwhelmed and unprepared for trial.9 In joint planning ter-
minology, CPT Smith failed to manage all “lines of effort” (LOEs)10 
to achieve the government’s “desired end state.”11 Unable to resolve 
these issues with only a few weeks before trial, the military judge 
grants defense’s motion for a continuance.12

As a military justice leader, it is often difficult to help CPT 
Smith see everything he does not know. This article demonstrates 
how the use of joint planning doctrine can help military justice 
leaders quickly fill the gap between what inexperienced TCs know 
and what they need to know to serve their client. Unlike the many 
checklists and products that already exist in the JAG Corps, this ar-
ticle offers a framework that can help leaders train their counsel on 
all aspects of the court-martial process at once. In the end, counsel 
will be able to see how all aspects of court-martial planning fit 
together to produce success at trial.
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Court-Martial Application of 

Joint Planning Doctrine

Assemble the Planning Team

The first step in the court-martial planning 
process is to assemble the planning team. 
It is recommended that this happen before 
preferral. Since face-to-face communica-
tion is most effective, the best practice is 
to do all significant planning sessions and 
in-progress reviews (IPRs) in person.13 At 

a minimum, the TC, assistant TC, parale-
gal specialist supporting the court-martial, 
and key Civilian support staff should be 
present.14 The TC can set the conditions 
for collaborative and efficient planning by 
reserving a conference room free of dis-
tractions, providing resources to facilitate 
collaborative planning (e.g., a white board 
with markers), and providing all members 
of the team with a roadmap for each plan-
ning session and IPR.

Determine Current State 

and Desired End State

Once all members of the trial team are in 
the same room and ready to conduct plan-
ning, the next step is to identify the case’s 
current state.15 This is really a question of 
where the case is procedurally (and substan-
tively, though this is less important). Have 
charges already been preferred? Is the case 
still in the investigation stage? Determining 
the case’s current state is not the time to 
dig into the weeds about the many items 
the trial team needs to accomplish. That 
will come soon enough. For example, the 
case’s current state may be “we are pending 
preferral and we see this as a case we should 
take to a court-martial” or “we are post-Ar-
ticle 32 preliminary hearing and we think 
this case should be referred to a general 
court-martial as long as the victim contin-
ues to participate.” It is that simple.

The next step in the planning process 
is to identify the government’s desired end 
state.16 Visualizing the desired end state 
early in the planning process and remaining 
end-state oriented17 create a foundation 
for meaningful backward planning.18 For a 
contested court-martial, the government’s 
desired end state is likely to be prompt,19 
prepared,20 persuasive,21 and “exclude every 
fair and reasonable hypothesis except that 
of guilt.”22 Some may say the government’s 

desired end state is to obtain a conviction, 
but the end state should be something 
the government can fully control and 
complies with the pursuit of justice. The 
government’s desired end state will likely 
differ for a contested court-martial and a 
guilty plea.23 The TC and other trial team 
members should constantly compare the 
desired end state to the current state of the 
case to maintain a clear picture of the work 
required to achieve this end state.24

Define Objectives

The next step in the planning process is 
to identify objectives that will lead to the 
government’s desired end state.25 To arrive 
at the end state outlined above, this article 
argues there are six critical, consistent ob-
jectives the government must achieve. First, 
the government must prove each element 
of each offense.26 Second, the government 
should optimize communication through-
out the court-martial process with all key 
stakeholders, such as commanders and 
victims. Third, the government must suc-
cessfully manage all trial logistics.27 Fourth, 
the government must meet all discovery 
obligations.28 Fifth, the government must 
fully utilize pre-trial motions to resolve all 
pre-trial issues.29 Finally, the government 
must educate and persuade the fact finder.30 
To a new TC, these objectives may seem a 
bit overwhelming, but each of these areas is 

critical to the government’s success at trial. 
With thorough planning and developing a 
shared understanding among the trial team, 
even an inexperienced TC can achieve suc-
cess using this planning framework.

Identify Lines of Effort and Tasks

Once the government has established ob-
jectives to achieve its desired end state, the 
next planning step is to visualize LOEs and 
tasks that will help the government achieve 
these objectives.31 A LOE “links multiple 
tasks . . . using the logic of purpose—cause 
and effect—to focus efforts” toward objec-
tives and the desired end state.32 Objectives 
are the goals, and LOEs are the separate 
systems that allow the government to 
achieve the goals. If our hypothetical CPT 
Smith had been able to visualize each LOE 
and each critical task required to achieve 
success at trial, he may have been able to 
avoid a trial delay. Like joint commanders 
and their staffs, TCs can utilize LOEs to 
organize and visualize the government’s 
many areas of responsibility. One way to do 
this in practice is to make each objective its 
own LOE. To illustrate this point, the six 
objectives described above could have cor-
responding LOEs: (1) evidentiary proof, (2) 
stakeholder communication, (3) logistics, 
(4) discovery, (5) motions, and (6) persua-
sive presentation.33

Developing LOEs helps the trial team 
visualize and develop broad solutions for 
mission accomplishment and creates a 
shared understanding in a complex envi-
ronment.34 The purpose of operational art 
and design is to produce an “operational 
approach,” allowing the commander to 
translate broad strategies into an executable 
plan.35 For trial planning, the operational 
approach could be a list of specific tasks 
with clear deadlines under each LOE.36 
Using the six LOEs outlined above, the rest 
of this article illustrates how a trial team 
can develop an executable plan within each 
LOE to achieve the government’s desired 
end state.

LOE 1: Evidentiary Proof

The first LOE any TC must manage 
is evidentiary proof. If the government 
fails to admit evidence on any element of 
any offense, the military judge will find the 
accused not guilty of that offense under 

Have charges already been preferred? Is the case still in the 
investigation stage? Determining the case’s current state is 
not the time to dig into the weeds about the many items the 

trial team needs to accomplish. That will come soon enough.
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Rule for Courts-Martial (RCM) 917.37 
However, surviving an RCM 917 motion is 
the minimum standard for the government. 
Ultimately, the government’s goal should 
be to prove each element of each offense 
beyond a reasonable doubt and negate any 
defenses properly raised by the defense.38 
Meeting this goal requires thorough 
preparation, detailed follow-through, and 
mastery of the facts and the law.

Many military justice leaders create 
safeguards—such as requiring a prosecution 
memorandum or elements proof matrix—
to ensure TCs are thorough in their case 
preparation. These safeguards serve a useful 
purpose, especially at the pre-preferral 
stage, but much more is required of the TC 
to prove the case at trial. For example, con-
sider the specific tasks required to prepare 
one offense of larceny in the hypothetical 
trial of United States v. Private (PVT) Sam 

Snead.
Assume the government charged PVT 

Snead with larceny for wrongfully taking 
Specialist (SPC) James Doe’s 2018 Toyota 
Camry (valued above $1,000) on 1 January 
2019 at or near Fort Bragg, North Carolina. 
Officer White, a civilian police officer in 
Raleigh, North Carolina, pulled PVT Snead 
over driving the 2018 Camry on 10 January 
2019. Specialist Doe reported the vehicle 
stolen on 1 January after it went missing 
from the parking lot outside his barracks 
room. Specialist Doe purchased the vehicle 
from the Toyota dealership in Fayetteville, 
North Carolina, on 20 December 2018. 
After the arrest on 10 January, Special 
Agent (SA) Cleveland from Fort Bragg 
Criminal Investigation Command (CID) 
conducted a lawful search of PVT Snead’s 
cell phone that revealed text messages of 
PVT Snead attempting to sell the Toyota 
Camry to various used car dealerships in 
the Raleigh area.

To prove the offense of larceny, the 
government must admit evidence for each 
of the following elements:

(1) On or about 1 January 2019; 
(2) at or near Fort Bragg, North 
Carolina; (3) PVT Snead wrongfully 
took a 2018 Toyota Camry from the 
possession of SPC Doe; (4) that the 
property belonged to SPC Doe; (5) 
that the property was of a value of 

over $1,000; and (6) that the taking 
by PVT Snead was with the intent to 
permanently deprive SPC Doe of the 
use and benefit of the property.39

With these facts and elements in mind, 
the next step requires the trial team to make 
an executable plan to prove each element 
by creating a thorough list of all tasks the 
trial team must complete. Then, for each 
task, the trial team should set a deadline for 
completion of the task, designate a member 
of the trial team to be responsible for the 
task, and ensure all trial team members 
understand the plan of execution.

To prove that the theft occurred on 
or about 1 January 2019, the government 
will likely rely on the in-court testimony 
of SPC Doe. Thus, task #1 for this LOE 
could be preparing SPC Doe to explain the 
dates associated with the theft. He can likely 
testify that he parked the vehicle near his 
barracks on 1 January and that he noticed it 
was missing later that day. He also went to 
the Fort Bragg Military Police station that 
same day to report it missing. To prove that 
the theft occurred at or near Fort Bragg, 
North Carolina, the government will likely 
again rely on the testimony of SPC Doe. 
Therefore, task #2 could be for a trial team 
member to prepare SPC Doe to discuss 
where he parked the vehicle when he dis-
covered it was missing.

To prove that PVT Snead took the 
2018 Camry from SPC Doe, the govern-
ment will likely rely on the testimony of 
Officer White because he pulled PVT Snead 
over driving the stolen vehicle after SPC 
Doe reported it missing. Accordingly, task 
#3 could be for a trial team member to 
prepare Officer White to testify about pull-
ing PVT Snead over on 10 January 2019. 
Since Officer White took photographs of 
PVT Snead with the stolen vehicle, and 
was wearing a body camera that evening, 
task #4 could be for a trial team member to 
obtain a photograph of the vehicle and PVT 
Snead from that evening. Task #5 might 
be to obtain a copy of the body camera 
footage.40

To prove that the 2018 Toyota Camry 
belonged to SPC Doe, the government will 
likely once again rely on testimony from 
SPC Doe, proof of purchase information 
from the Toyota dealership in Fayetteville, 
North Carolina, and title information from 
the State of North Carolina. Thus, task #6 
could be to ensure SPC Doe is prepared 
to testify about his ownership of the 2018 
Camry; task #7 may be obtaining a copy of 
the purchase information from the Toyota 
dealership in Fayetteville, North Carolina; 
and, task #8 could be retrieving a copy of 
the title information in SPC Doe’s name 
from the State of North Carolina.

Note that tasks #7 and #8 involve 
documents the TC intends to offer into 

Figure. Lines of Effort

Current State Sample Lines of Effort Desired End State

LOE 1 – Evidentiary Proof
Tasks

LOE 2 – Stakeholder Communication
Tasks

LOE 3 – Logistics
Tasks

LOE 4 – Discovery
Tasks

LOE 5 – Motions
Tasks

LOE 6 – Persuasive Presentation
Tasks
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Refine, React, Execute
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evidence at trial. Thus, the government 
must be prepared to overcome potential 
hearsay41 and authentication42 objections 
to the admission of both documents. The 
vehicle purchase information from the 
Toyota dealership likely qualifies as a busi-
ness record under Military Rule of Evidence 
(MRE) 803(6).43 Therefore, the government 
may overcome a hearsay objection if it 
has a records custodian from the Toyota 
dealership testify at trial or produce a certi-
fication that complies with MRE 902(11).44 
Because getting the certification document 
is far more efficient than having a witness 
appear in person, obtaining the certifica-
tion document that complies with MRE 
803(6) and MRE 902(11) could become 
another task for the trial team—task #9. The 
vehicle title information may also qualify as 
a business record under MRE 803(6), as a 
public record under MRE 803(8),45 or as a 
record or statement that affects an interest 

in property under MRE 803(14)46 and MRE 
803(15).47 Regardless of the avenue chosen, 
for planning purposes, task #10 could be 
for a trial team member to be prepared to 
authenticate the document.

Proving that the vehicle is of a value 
more than $1,000 may be an item worthy 
of judicial notice, but judicial notice is 
something the trial team must request from 
the judge in advance of trial in accordance 
with the pretrial order.48 Other options for 
proving this element could be calling an 
expert witness to testify to the value of a 
2018 Toyota Camry, introducing a market 
report from a source such as Kelly Blue 
Book under MRE 803(11),49 or relying on 
the purchase agreement from tasks #7 and 
#9. Proving this element could be task #11.

Finally, to prove that PVT Snead had 
the intent to permanently deprive SPC Doe 
of the vehicle, the TC will likely want to 
call SA Cleveland to testify about the text 

messages found on PVT Snead’s phone. 
Evidence to support this intent element 
could also come from Officer White’s 
testimony about finding PVT Snead driving 
the vehicle in the Raleigh area. Therefore, 
proving this element could produce several 
tasks. Because the government intends to 
offer the text messages from PVT Snead’s 
phone against him at trial, task #12 could 
be for a trial team member to include text 
messages as a category in the government’s 
Section III disclosures.50 Task #13 could 
be that a trial team member prepares SA 
Cleveland to testify about the text mes-
sages he found during a digital forensic 
examination. Because SA Cleveland will 
have to be qualified as an expert, task #14 
might be obtaining his curriculum vitae 
(CV) and preparing him to draft his notice 
of expert testimony to provide to the court 
and defense counsel in accordance with the 
pretrial order. Finally, task #15 might be 

Members of the Alabama National Guard conduct a mock court-martial. (Credit: SSG Jeremy Dunkle)
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for a trial team member to prepare Officer 
White to testify about his observations of 
PVT Snead when he pulled PVT Snead 
over in SPC Doe’s vehicle.

Although more tasks may be necessary 
to prove each element beyond a reasonable 
doubt, one can see from this simple exercise 
how the trial team can utilize this system-
atic approach to ensure the government is 
prepared to admit evidence for each ele-
ment of the offense. A prudent TC will also 
use this method to prepare to negate any 
relevant defenses. The next step is to ensure 
a trial team member is responsible for each 
task and set internal team deadlines.

When deciding which member of the 
team is responsible for each task, the best 
practice is to group tasks into a logical order 
of execution. For example, tasks #1, #2, and 
#6 all involve testimony by SPC Doe. Tasks 
#3, #4, #5, and #15 all involve testimony 
or evidence from Officer White. Tasks 
#7-11 involve obtaining documents from 
outside agencies and overcoming hearsay 
and authentication objections. Tasks #13 
and #14 involve SA Cleveland, and task 
#12 involves Section III disclosures.51 Thus, 
it might make sense to give the first set of 
tasks to the trial team member planning 
to conduct the direct examination of SPC 
Doe and the second set to the trial team 
member conducting the direct examina-
tion of Officer White. Ultimately, the goal 
should be that a member of the trial team 
is responsible for each task and that all trial 
team members have a shared understanding 
of the distribution of work and the deadline 
for each task.

After creating an executable plan for 
LOE 1, the trial team could bring in a Red 
Team52 to look at the plan from a critical, 
objective point of view. A Red Team can 
help the trial team “think critically and 
creatively; see things from varying perspec-
tives . . . [and] avoid false mind-sets, biases, 
or group thinking.”53 It is far better to have 
members of the government team question 
false assumptions, identify weaknesses, and 
look at the government plan objectively 
than to let the defense counsel be the first to 
do so at trial. Red Teaming does not need 
to be overly complicated. The trial team can 
simply invite members of the government 
not intimately involved in preparation 
of the case to hear their trial strategy and 

provide constructive feedback. Under the 
Military Justice Redesign, members of the 
other litigation team could serve as the Red 
Team.54 The most value will likely come 
from asking some of the most experienced 
litigators to be part of the Red Team. The 
best practice is to bring in a Red Team 
during each critical stage of court-martial 

preparation. For those who may think this 
type of detailed, systematic planning is 
overkill, consider that this is just one LOE 
for one offense. If the trial team does not 
plan to this level of detail, even seasoned 
attorneys can overlook critical details when 
the stress and pressure of trial preparation 
take over.55

LOE 2: Stakeholder Communication

Next, to meet all the government’s 
objectives and ultimately achieve the 
government’s desired end state, the gov-
ernment must maintain clear, consistent, 
and meaningful communication with 
all key stakeholders in the court-martial 
process. The most critical stakeholders in 
the military justice system are commanders 
charged with maintaining good order and 
discipline.56 Despite proposals for reform, 
the commanders maintain the authority and 
responsibility for discipline.57 Accordingly, 
TCs and Military Justice Advisors (MJAs) 
have a responsibility to ensure com-
manders have the information required 
to make meaningful charging decisions,58 
give recommendations on disposition,59 
make decisions on referring a case to 
courts-martial,60 and make decisions on plea 
negotiations.61 Government counsel should 
also keep commanders informed on the 
procedural status of their pending cases.

In addition to maintaining effec-
tive communication with commanders, 
TCs must also maintain meaningful 

communication with alleged crime victims 
and, when applicable, their Special Victim’s 
Counsel. Maintaining an open line of 
communication with a crime victim makes 
tactical sense, but it might also be required 
by law62 or regulation.63 As with the other 
LOEs, the trial team should create tasks for 
each engagement with key stakeholders, 

designate one trial team member to be 
responsible for each task, set deadlines for 
task completion, and schedule IPRs to mon-
itor the progress of each task and continue 
to refine the plan.64

LOE 3: Logistics

In addition to evidentiary proof and 
stakeholder communication, one of the 
government’s most critical―and often 
most overlooked―LOEs is trial logistics.65 
If something goes wrong with logistics, 
it often results in trial delays, frustrated 
stakeholders, and diminished good order 
and discipline. As one former military 
judge observed, “attention to detail should 
be the trial advocate’s obsession. If counsel 
let down their guard, something will go 
wrong.”66 When it comes to trial logistics, 
government counsel would be wise to train 
their paralegals to support this LOE to the 
maximum extent possible. Once parale-
gals have received adequate training, trial 
counsel should empower them and create 
effective feedback loops to ensure adequate 
attention to detail. Managing logistics also 
requires over-communication and detailed 
coordination with civilian support staff 
(e.g., the victim witness liaison) and the 
accused’s chain of command.

Once the government grants produc-
tion of witnesses, it has the responsibility 
to ensure their presence at trial.67 It is the 
TC’s responsibility, with the assistance of 
the trial team, to subpoena all witnesses,68 

If something goes wrong with logistics, it often results in 
trial delays, frustrated stakeholders, and diminished good 

order and discipline. As one former military judge observed, 
“attention to detail should be the trial advocate’s obsession. 
If counsel let down their guard, something will go wrong.”
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schedule witness travel, book hotel accom-
modations, and organize reimbursements 
for witnesses. This means the government 
must obtain critical information from each 
witness―such as their mailing address, best 
contact information, social security num-
ber, and bank account information―at the 
first opportunity. Sometimes witnesses are 
hesitant to give over personal information 
until trust and credibility have been estab-
lished. Nonetheless, the best government 
teams know exactly what information they 
need from all witnesses and are prepared to 
obtain it as early as possible. They also have 
an effective tracking system for organizing 
and sharing relevant information with key 
stakeholders, such as the victim witness 
liaison.69

The government should also have a 
detailed tracking system to ensure a team 
member mails each non-military witness 
a subpoena and that each witness affirma-
tively acknowledges the subpoena. The 
government must keep track of when each 
witness arrives, where they are staying, 
and when they are expected to arrive at the 
courtroom. The government is also respon-
sible for arranging rental cars or ensuring 
witnesses have transportation from the 
airport to their hotel and from their hotel 
to trial. The government should have a 
clear timeline for preparing witnesses after 
they arrive and getting them familiar with 
the location and layout of the courtroom, 
and witnesses should be aware of proper 
courtroom attire.

The government must also manage the 
logistics of expert witnesses and consul-
tants. In addition to processing defense 
expert requests to the convening author-
ity, government counsel must also litigate 
motions to compel expert assistance and 
coordinate to ensure they are properly 
contracted when approved. This typi-
cally requires coordination with the legal 
administrator and the Division or Corps G8 
office.

The government is also responsible 
for making sure all panel members are 
aware of the court-martial and present 
for trial.70 The trial counsel must ensure 
all panel member information is correct, 
taking into account excusals and alternate 
members. This includes ensuring the court 
and defense have the correct court-martial 

convening orders and vice orders. The 
government must provide the court and 
defense with all panel members’ enlisted 
record briefs, officer record briefs, and 
questionnaires. Additionally, the govern-
ment is responsible for drafting a findings 
and sentencing worksheet, a diagram 
of where panel members will sit in the 
courtroom, putting together panel bind-
ers, panel nameplates, courtroom security, 
and ensuring the technology works in the 
courtroom. Government counsel must also 
prepare a trial script that covers in detail 
all stages of the trial, including areas where 
the government must respond to questions 
from the judge such as whether the infor-
mation on the charge sheet is correct. The 
government must also coordinate with the 
accused’s unit to have proper escorts and 
bailiffs; confirm the accused’s uniform is 
correct and ready for trial; and, in the event 
the sentence includes confinement, ensure 
that the accused’s confinement packing list 
is completed.71

To achieve success for this LOE, create 
specific tasks for each government respon-
sibility, identify one person on the team 
to be responsible for the execution of each 
task, and set clear deadlines. Finally, the 
trial team should schedule IPRs to monitor 
the progress of each task and ensure no 
gaps exist in execution.72

LOE 4: Discovery

For new TCs and experienced 
litigators, discovery can be stressful, 
cumbersome, and lead to consequential 
problems if mismanaged.73 If the govern-
ment gets discovery wrong, it can cause a 
delay or an overturned conviction, or it can 
lose ethical credibility.74 Thus, discovery 
requires a systematic, thorough approach 
to achieve the government’s desired end 
state. Rule for Courts-Martial 701 dis-
cusses discovery obligations,75 and RCM 
703 deals with production of evidence and 
witnesses.76 These rules outline many of the 
critical discovery tasks for the trial team, 
but they are not all-inclusive.

As a trial team, developing a system-
atic method of tracking discovery early is 
essential for success. While many offices 
use Microsoft Excel to track items of dis-
covery,77 make sure the entire team agrees 
to use one tracking method and that each 

member of the trial team agrees to cap-
ture all items of discovery and production 
using this method. Developing an agreed 
upon method of tracking discovery could 
be task #1. In addition to having a fail-safe 
method of tracking discovery, the trial 
team should utilize Bates numbering78 (or 
something equally effective) to track each 
page the government turns over to defense. 
Although Bates numbering will be a con-
tinual obligation until trial, the trial team 
could make this task #2 to create account-
ability between all trial team members.

The government must promptly 
disclose all evidence that reasonably tends 
to negate guilt, reduce the degree of guilt, 
reduce punishment, or adversely affect the 
credibility of any prosecution witness or 
evidence.79 The trial team could make this 
task #3 and ensure all members of the team 
understand the significance and ongoing 
nature of this obligation. While examining 
this task, the trial team may come up with 
other tasks or subtasks that flow out of this 
obligation.80

Additionally, the trial team can create 
tasks based on where they must search for 
unfavorable information. For example, task 
#4 could be to search all law enforcement 
files involved in the case for information 
favorable to defense, including the files of 
CID and civilian law enforcement agencies 
involved in the criminal investigation. 
The government has an affirmative due 
diligence requirement to search the entire 
investigation file for favorable informa-
tion.81 The trial team should also look for 
derogatory information on all government 
witnesses. Therefore, task #5 could be to 
review the military personnel files of all 
government witnesses for derogatory infor-
mation. This task includes their official files 
and their local personnel files. Similarly, the 
trial team could make task #6 conducting 
criminal record checks on all government 
witnesses through the National Crime 
Information Center (NCIC).

The trial team will also need to make 
Section III disclosures to defense prior to 
arraignment, which could be task #7.82 This 
includes grants of immunity,83 statements 
by the accused,84 evidence seized from the 
accused,85 and identifications.86 The trial 
team could also create tasks for all other 
mandatory disclosures by the government. 
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For example, at preferral, the government 
is obligated to disclose the charges and any 
document accompanying the charges.87 
The government must also disclose any 
order directing an Article 32 preliminary 
hearing,88 the report of the Article 32 
preliminary hearing,89 and (at referral) all 
allied papers.90 Similarly, the government 
must disclose any prior convictions of the 
accused it may offer on the merits, includ-
ing impeachment,91 similar sex assault or 
child molestation crimes the government 
intends to offer,92 notice of intent to employ 
an expert witness at government expense,93 
the names and contact information of 
government witnesses,94 and testing that 
may consume the only available samples of 
evidence.95

If the government receives a defense 
discovery request, the trial team can create 
separate tasks based on its responses to the 
discovery request. Some common disclo-
sures triggered by a defense request include 
documents and tangible objects,96 reports,97 
sentencing information,98 uncharged 
misconduct,99 and witness statements.100 
The trial team can also create separate tasks 
for each production request granted by the 
government under RCM 703.101 Because 
granting a request for production under 
RCM 703 often requires the issuance of 
a subpoena or warrant and coordination 
with an outside organization, the trial team 
should ensure it carefully accounts for these 
tasks and use backward planning to meet 
all required deadlines. As with the previous 
LOEs, the trial team should finalize the 
planning for this LOE by assigning a re-
sponsible individual to each task and setting 
clear deadlines based on the Rules and the 
pretrial order.

LOE 5: Motions

Effective pretrial motions are criti-
cal to the government’s success at trial.102 
Well-drafted and well-researched pretrial 
motions can quickly establish credibil-
ity with the military judge.103 As former 
trial and appellate judge Colonel James 
W. Herring, Jr. explains, “Credibility is 
the most important character attribute a 
trial attorney can have. Without it, a trial 
attorney cannot accomplish his two most 
important missions: educate and persuade 
the fact finder.”104 When TCs prepare in 

advance and set aside sufficient time to 
identify key legal issues, research those 
issues, write, and rewrite, they are likely 
to make a great first impression with the 
military judge. However, if you fail to plan 
and “[s]ubmit and litigate a motion with 

only half-hearted effort” you will “reap the 
credibility and outcome consistent with the 
effort you put into that motion.”105

As the trial team begins planning 
for this critical LOE, consider the steps 
required for successful execution of pretrial 
motions and pretrial litigation. First, the 
trial team should spend time brainstorm-
ing key legal issues ripe for affirmative 
government motions or issues that will 
likely lead to defense motions and require a 
government response. Common issues for 
pretrial litigation are motions to suppress 
evidence, motions to suppress an accused’s 
confession, motions under MREs 412, 413, 
414, and 513, motions to pre-admit evi-
dence, and motions to compel production 
of witnesses and evidence.106 As the trial 
team conducts this brainstorming session, 
they can make a list of each affirmative 
motion the government plans to file and 
each issue that might require a government 
response.107

After the trial team identifies all critical 
legal issues ripe for litigation, the next steps 
are research108 and writing. Because great 
writing takes time,109 the trial team should 
backward plan from the motions deadline 
to have time to research, write, edit, and 
receive feedback from co-counsel and 
supervisors. Waiting until the last minute 
to draft motions could result in a poor 
product, loss of credibility, or failure to win 
the day on a case dispositive issue.110 The 
government should avoid the common mis-
take of relying too heavily on a “brief bank” 
to draft motions.111 Instead, the trial team 
should create a task for the writing of each 
affirmative government motion and each 
government response to anticipated defense 

motions. The government can anticipate 
the motions defense will likely file, which 
means the trial team can begin researching 
and outlining possible responses in advance 
of the motions deadline. As with the other 
LOEs, the government should ensure some-

one on the trial team is responsible for each 
task and, based on the Rules or the pretrial 
order, assign deadlines for when the task 
needs to be completed.112

LOE 6: Persuasive Presentation

In addition to presenting admissible 
evidence on each element of each offense, 
TCs must educate and persuade the fact 
finder to achieve the government’s desired 
end state.113 Good advocates identify a 
persuasive theme and theory early and then 
artfully weave their theme and theory into 
all key stages of the trial, from voir dire to 
closing arguments. Persuading the fact finder 
requires preparation, thoroughness, mastery 
of the facts and the law, and credibility as an 
advocate.114 Accordingly, the government 
should devote significant time, effort, and 
attention to persuading the fact finder with 
the art and science of persuasion.115

To develop tasks for this LOE, the 
trial team should take an honest look at the 
good and bad facts of the case and examine 
what story the government needs to tell 
the factfinder in closing argument to be 
most persuasive. The government’s theme 
should help the fact finder make sense of 
the facts of the case.116 When used properly 
from the beginning of trial, the government 
uses the theme from its first interaction 
with the fact finder and builds until it 
confirms the theme in closing argument.117 
Finding a meaningful theme and creating 
truly persuasive presentations from start to 
finish takes significant time, commitment 
to rehearsals, and significant collaboration 
between all members of the trial team.

With task development, the trial team 
can translate these abstract concepts into 

If the government receives a defense discovery 
request, the trial team can create separate tasks 
based on its responses to the discovery request.
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an executable plan. Task #1 could be to 
collaborate and put in writing the govern-
ment’s theory of the case, and task #2 might 
be to develop a compelling theme. Task #3 
could be for a trial team member to outline 
the closing argument, while task #4 may be 
to write out questions for voir dire. Task #5 
could then be to write out direct examina-

tion questions for each witness, and task #6 
might be to write out cross-examination 
questions for each defense witness, includ-
ing the accused.118 Task #7 could be to write 
out the opening statement. Task #8 could 
be for a team member to create audio-vi-
sual aids to assist in the presentation of 
evidence. Tasks #9-12 could be to conduct 
rehearsals on critical tasks with the Red 
Team—such as the government’s closing ar-
gument, voir dire, opening statement, and 
cross-examination of the accused.119 Task 
#13 might be to prepare the alleged victim 
(if there is an alleged victim) for direct 
examination and have a member of the gov-
ernment conduct a mock cross-examination 
of them. This is not an exhaustive list of 
tasks under this LOE, but each task requires 
individual preparation and meaningful trial 
team collaboration to create a compelling, 
cohesive presentation.

As the trial team makes a list of tasks 
for this LOE, the team should ensure a 
trial team member has responsibility for 
each task. Some key factors to consider 
when assigning tasks for this LOE are the 
experience level of the counsel, unique 
talents of the counsel, and rapport be-
tween the counsel and certain witnesses.

120
 

Regardless of how the trial team decides to 
distribute tasks, this planning step is critical 
to moving from an abstract list of tasks to 
an executable plan with responsibilities 

placed on each member of the trial team. 
To set the government up for success on 
each task, utilize backward planning121 to 
set meaningful deadlines. Be mindful of 
the significant time investment required to 
create persuasive presentations,122 and do 
not rely on having free time in the weeks 
preceding trial.123

Red Team Tools: Applied Critical Thinking

Red Teaming is a capability that allows 
commanders to fully explore alternatives 
and test plans.124 Red Teamers use various 
tools designed to improve decision-making 
by assisting staffs with the identification of 
the shortcomings in their plans; they do this 
by avoiding group think and logical fallacies 
and through identifying and challenging 
cognitive biases and assumptions.125 Trial 
teams can use Red Team tools to test their 
litigation plans and mitigate the potential 
for currently unknown events to derail 
their cases. Two Red Team tools that are 
particularly useful for trial preparation are 
the Analysis of Competing Hypotheses126 
and Premortem Analysis.127

An Analysis of Competing Hypotheses 
is useful in avoiding logical fallacies such as 
confirmation bias.128 Confirmation bias is 
the tendency to seek or interpret informa-
tion or evidence consistent with existing 
beliefs.129 The danger of confirmation 
bias, in which law enforcement investi-
gators and prosecutors reach conclusions 
based on first impressions and then seek 
evidence to prove their conclusion, exists 
in every case and risks missing important 
evidence. Using the Analysis of Competing 
Hypotheses mitigates this effect by prevent-
ing snap judgments.

Ideally, counsel would be involved 
in the early stages of an investigation and 

use the Analysis of Competing Hypotheses 
to assist law enforcement’s scope of the 
investigation. Trial counsel can also use 
the Analysis of Competing Hypotheses to 
assess the strength of evidence, determine 
charges, and forecast defenses or weak-
nesses in cases. This Red Team tool is easy 
to use and forces deliberate assessment of 
evidence.

At the start of evidence analy-
sis, the team leader (ideally the Special 
Victim Prosecutor or the General Crimes 
Prosecutor) leads the litigation team in 
brainstorming to identify all reasonable 
hypotheses.130 To encourage divergent 
thinking, include every member of the trial 
team—including paralegals. In generating 
alternate hypotheses, it is important that 
the team identifies all potential hypotheses 
of criminal liability in a particular matter as 
well as hypotheses of non-liability before 
assessing any individual hypothesis.131 After 
identifying all of the hypotheses, the group 
then lists all the evidence relevant to all the 
hypotheses and “arrays the evidence against 
each hypothesis.”132 At this point, the goal is 
to negate hypotheses rather than to prove 
any hypothesis.133 The simplest way to do 
this is to create a matrix with the hypothe-
ses across the top, listing evidence related to 
each hypothesis in a column underneath.134 
Once the team identifies sufficient evidence 
to negate a hypothesis, the team leader 
removes that hypothesis from consid-
eration.135 Through deliberate evidence 
analysis and removal of disproved hypoth-
eses the trial team will be able to identify 
gaps in evidence, weaknesses in their case, 
and the most appropriate charges to assert.

A second useful Red Team tool is 
Premortem Analysis.136 Trial teams should 
use Premortem Analysis after they have de-
veloped their initial plan and drafted their 
initial LOEs. The premise of Premortem 
Analysis is to critically view a plan by 
imagining that the plan failed and then 
identifying all the reasons the plan could 
potentially fail.137 Once the team identifies 
these potential failure points, the team 
places them along their LOEs and creates 
tasks designed to mitigate or eliminate the 
problem.138

Like Analysis of Competing 
Hypotheses, it is important to include the 
entire litigation team. Incorporating ideas 

The danger of confirmation bias, in which law enforcement 
investigators and prosecutors reach conclusions based on 

first impressions and then seek evidence to prove their 
conclusion, exists in every case and risks missing important 

evidence. Using the Analysis of Competing Hypotheses 
mitigates this effect by preventing snap judgments.
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generated by paralegals supporting the case, 
victim witness liaisons, and the trial attor-
neys increases the likelihood of capturing all 
potential problems. For example, the para-
legal supporting the case may have a better 
sense of logistical issues that could derail a 
court-martial. The victim witness liaison 
has probably maintained a relationship with 
an alleged crime victim, or has engaged in 
regular contact with other witnesses and 
can inform the trial counsel of witness 
issues that could cause the court-martial to 
fail. Each member of the team participates 
equally in the steps of Premortem Analysis.

There are five steps to Premortem 
Analysis.139 The first step is to ensure each 
member of the team has at least a basic 
understanding of the plan.140 In the second 
step, team members imagine catastrophic 
failure of the plan.141 The cause of the fail-
ure could be anything: a discovery violation 
that causes an Article 10 issue; failure to 
properly contract a defense expert witness 
that leads to a delay in the trial and the 
resulting discontinuation of victim cooper-
ation in the court-martial; or a lack of child 
care for a key non-local witness who cannot 
testify unless their child travels with them. 
The possibilities are almost unlimited. The 
second step requires each member of the 
team to write down, individually, as many 
ideas as possible of things that could cause 
the plan to fail.142 Team members should 
include ideas that apply to any LOE. For 
example, the paralegal may raise a point 
that relates to the persuasive presentation 
LOE. The only rule at this point is that the 
more ideas generated, the better.143 The 
fourth step requires consolidation of the 
ideas.144 Once each team member generates 
ideas individually, the team leader consol-
idates by going around the room, having 
each team member give one idea at a time, 
and writing the ideas on a white board for 
everyone to see and contemplate.145 It is 
important to go one idea at a time to allow 
opportunity for each team member to assess 
the idea and determine if that idea gener-
ates additional ideas that were not initially 
thought of. The fifth step is to revisit the 
plan and place failure points along the LOEs 
and assign tasks to mitigate the problems.146 
Last, it is important for teams to regularly 
review the LOEs to ensure tasks are being 
completed, ensure the plan remains good, 

and to identify any other problems that may 
have occurred.

Premortem Analysis is useful to avoid 
overconfidence in a plan, and is particularly 
useful with inexperienced teams.147 It pro-
vides a methodical framework that, when 
the ability to react to the problem is either 
limited or non-existent, allows trial teams 
to avoid surprises late in the litigation. 
Although it requires effort on the front end, 
use of deliberate processes like Premortem 
Analysis should, in the end, relieve stress 
and create unified, committed teams whose 
members are all informed and invested in 
both the process and the outcome of the 
case.

Conclusion

Imagine if CPT Smith had utilized these el-
ements of joint planning and Red Teaming 
for his upcoming trial. From the beginning 
of trial preparation, CPT Smith could have 
visualized all the LOEs to achieve success in-
stead of narrowly focusing on just a few key 
tasks. For each LOE, CPT Smith could have 
created a detailed list of tasks, responsibili-
ties, and deadlines to avoid failure and delay. 

He could have also utilized Red Teaming to 
identify weaknesses for any of the critical 
LOEs. Because of all that is required of 
government counsel in the military justice 
system, ad hoc approaches to planning and 
execution leave too many critical tasks to 
chance. The elements of joint planning 
illustrated in this article provide military 
justice leaders and practitioners a systematic 
framework for court-martial planning that 
will help new TCs find clarity in a complex 
military justice environment, just as they 
provide joint commanders and their staffs 
with clarity in complex operational environ-
ments around the world. TAL
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No. 4
Using Red Team Techniques 

to Improve Trial Advocacy
By Lieutenant Colonel Robert E. Murdough

The panel files back into the courtroom. You try to read the 
members’ faces, but they are as inscrutable as ever. Your 

supervisor gives a reassuring nod from behind the bar. You are as 
confident as you can be. Your cross-examination of the other side’s 
key witness was devastating, your closing argument was inci-
sive, your expert witness was compelling, and your evidence was 
flawless. You spent months preparing this case, and it paid off—ev-
erything from voir dire to closing instructions went according to 
plan. You don’t want to say you have this in the bag; but you know 
the case was yours to lose, and you worked too hard to lose it.

“Accused and defense counsel please rise.” Your heart ham-
mers in your chest. All the late nights, rushed meals, and unhealthy 
levels of caffeine come down to this. The panel president begins to 
speak . . .

You lost.
As you feel the tension release from the lawyers on the other 

side, you sink into your chair, stunned. In the next minutes, hours, 
and even days, you and your team will ask yourselves and each 
other: “What went wrong?”

Try enough cases, and you will eventually lose one. Moreover, 
in an adversarial justice system that tries to get as close to objective 
truth as humanly possible, there is always one side that is supposed 

to lose.1 Still, while excellent trial advocacy may not be sufficient to 
win a losing case, poor trial advocacy can lose a winning case. And 

since we can never be sure why judges or panels make the decisions 
they do, you’re left wondering if you should have made a different 
argument or called a witness you did not call.

We learn from failure. If you have ever experienced a situa-
tion like that described above, you certainly learned from it. But 
can we learn from failure before it happens? Can we avoid the 
problems that arise when we rely on assumptions based on what 
is familiar? Can we make better decisions by combining intuition 
and experience with deliberate systems designed to avoid falling 
into bad habits? We can, through “a flexible cognitive approach to 
thinking and planning that is specifically tailored to each organiza-
tion and each situation” known as Red Teaming.2 As the Red Team 

Handbook explains:

[P]eople court failure in predictable ways, by degrees, almost 
imperceptibly . . . we routinely take shortcuts because of 
limitations on time, personnel, or other resources, and we 
accept that as a normal way of doing business. We assume 
we understand situations because we have been in similar 
ones before, and we turn a blind eye to ambiguity or don’t 
fully appreciate asymmetries . . . . We make many small de-
cisions that are individually “close enough,” but when joined 
together, become the seeds of failure.3
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Does any of that that sound familiar? 
If it does, you are far from alone—military 
justice practitioners are as susceptible as 
anyone to these tendencies. Luckily, Red 
Teaming techniques can help you overcome 
them.

Developed by the U.S. Army’s 
University of Foreign Military and Cultural 
Studies, the purpose of Red Teaming is 
“to help us ask better questions, challenge 
explicit and implicit assumptions, expose 
information we might otherwise have 
missed, and develop alternatives we might 
otherwise have missed.”4 Red Teaming is 
built on four principles: self-awareness 
and reflection; fostering cultural empa-
thy; groupthink mitigation and decision 
support; and applied critical thinking.5 
The Army develops and uses Red Teaming 
to aid in making decisions in a variety 
of settings. Military justice practitioners 
can apply many of the same Red Team 
principles and techniques to improve trial 
preparation and advocacy.

Self-Awareness and Reflection

Military justice is not the place to reinvent 
yourself. If you are bellicose, be righteous. 
If you are soft-spoken, be compassionate. If 
you are stoic, be placid. Any personality can 
produce a winning advocacy style. But first 
you have to know yourself and understand 
why you are the way you are. When you are 
part of a team, you need to understand each 
other. And in the military, with our fast-
paced work and relatively short assignment 
tours, we need to accelerate that under-
standing. Red Teaming can help us do that.

Try the technique “Who am I?” with 
the other attorneys and paralegals in your 
office.6

 Ideally, you should do it as a new 
team forms (or when a team replaces or 
adds new members), but you can use it 
any time. First, each member of the group 
reflects on the “watershed moments” in 
their life and either writes or draws them 
on a sheet of paper.7 Then, they reflect on 
the meaning of these events and why they 
explain who they are today.8 “It is not an 
oral biography or resume, but rather an 
individual’s choice of life-changing events 
that [they perceive] changed the way they 
think—both negative and positive—to 
share.”9 Second, each participant takes 
a turn sharing with the group.10 Third, 

everyone else listens, without adding com-
ments, suggestions, or reacting at all.11

Last, that same day, every participant 
reflects on their experience.12 During that 
reflection, experienced leaders on the team 
can help participants examine how their 
ways of thinking will impact their practice 
of military justice: How do they respond to 
adversity? How do they handle the unex-
pected? How do they react to setbacks? 
The goal is not to change core beliefs and 
personality traits, but to gain self-aware-
ness. Court-martial litigation is the product 
of thousands of decisions—which theories 
to pursue or discard, which witnesses to 
call, which objections to make—made 
over the course of months or minutes, any 
one of which can affect the outcome of a 
case. These decisions are best made “by 
self-aware individuals who understand 
the characteristics of the self that would 
influence the end result.”13

Self-awareness includes the realization 
that “how we see ourselves (what we say 
and what we do) may be quite different 
from how others perceive us, and vice 
versa.”14 An inability to recognize this can 
account for significant failures in trial advo-
cacy. A prosecutor believes that the alleged 
crime victim is sympathetic, but the panel 
sees them as opportunistic. A defense coun-
sel believes their expert witness request is 
reasonable, yet the judge denies the motion 
to compel production.15 An attorney thinks 
their cross-examination was brilliant, 
but—to the panel—they just looked like a 
condescending jerk.16

To address this issue, we can use a tool 
called “n-Ways of Seeing.”17 The activity 
proceeds as follows: Take a piece of paper 
and divide it into a 4x4 grid; be sure to leave 
room for labels at the top and along the 
left side. On the top, write “How does . . .” 
and then label the columns “trial counsel,” 
“defense counsel,” “military judge,” and “the 
panel.” Along the side, write “See” and then 
label the rows the same way, in the same 
order. Next, fill in each block: how do trial 
counsel see themselves; how do defense 
counsel see the military judge; and how 
does the panel see the trial counsel. Use the 
actual examples from your installation—the 
defense counsel opposing you in the local 
Trial Defense Service (TDS) field office, 
the military judge who typically presides 

over your cases, the panel on your current 
convening order. You will—of course—
have to rely on your own experience and 
observations, but try to assess the perspec-
tives of each party as comprehensively as 
you can with the limited information you 
have available. For an example of how this 
could be filled out from the perspective of a 
hypothetical trial counsel, see Table 1.

After viewing Table 1, two things 
should be apparent. First, it is necessary to 
make a number of assumptions. Assumptions 
are a necessary part of making any decision. 
The danger of assumptions is treating them 
as fact; therefore, whenever possible, we 
should seek to confirm or disprove them 
rather than continuing to rely on them.18

The second thing you probably saw in 
Table 1 is that there are some controversial 
ideas on there. And, while the table is only 
a sample exercise drawn from a fictitious 
trial counsel, defense counsel, military 
judge, and panel taken to the extreme, that’s 
intentional. A key function of Red Teaming 
is making the implicit explicit. This document 
is for you (or, if you do it as a group, your 
team); not for anyone else.19 If you just 
write “defense counsel are zealous advocates 
for their clients” and “the military judge 
presides fairly and impartially,” you miss the 
point of the exercise, which is to confront 
our own biases and preconceptions. If you 
are a prosecutor who really thinks the judge 
is a defense hack and the defense counsel 
are underhanded, you need to be honest 
and put it on paper. If you are a defense 
counsel who thinks the trial counsel only 
care about convictions and not justice, 
write it down. Your actual chart may not 
be as extreme as these examples, but if you 
don’t feel uncomfortable at the end of this 
exercise, you probably did it wrong.

Now comes the hard part, where you 
confront your own thoughts and consider 
the reasons why you wrote what you wrote. 
To get at the root of some of these be-
liefs, we can use the “5 Whys” technique.20 
Familiar to any parent of small children, 
this exercise is as simple as its name: Ask 
the question “why” at least five times, to 
get at the root of a problem, symptom, or 
belief.21 Apply this to all, or at least the most 
significant, of the beliefs you wrote. Start by 
asking “Why does ___ see ___ as ____?” and 
then ask successive questions based on your 
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answers. If you cannot sustain reasonable 
answers for at least five questions, you may 
have uncovered a baseless assumption, or 
at least one you can’t confirm. For example, 
if your only reason that defense counsel see 
“enlisted are best” is because their clients 
usually choose enlisted panels over officer 
panels, you can’t get deep enough to con-
firm that assumption.22

If you find yourself circling back, use 
a “how” question to change perspective. 
Here is an example of how one of the more 
controversial postulations in Table 1 might 
play out:

1.	 Why do we see the judge as a defense 
hack? Because he used to be in TDS.

2.	 Why does service in TDS mean he’s a 
defense hack? Because he’s sympathetic to 

them.

3.	 Why is he sympathetic to them? Because 

he lets them file motions after the deadline.

4.	 Why does he let them file motions after 
the deadline? Because he favors TDS.

5.	 How else do out-of-time motions mean 
the judge is a defense hack? Because he 

doesn’t want to get overturned on appeal.

6.	 Why doesn’t he want the case to get 
overturned on appeal? Because he doesn’t 

want to try the case over again.

7.	 Why do we want to try the case over 
again? Umm . . . we don’t.

In this case, the “5 Whys” may have 
changed your perspective—maybe the judge 
seethes at every late filing from the defense, 
but begrudgingly allows it to protect the 
record from appellate reversal due to 
ineffective assistance of counsel, or maybe 
they’re out to make sure the accused gets 
a fair trial despite their counsel’s tardi-
ness. Perhaps they’re not in the defense’s 
corner as much as you initially thought. 
Remember, this is also an assumption, but it 
at least expanded your perception to allow 
for alternate explanations instead of your 
first intuitive answer, and maybe you will 
modify your approach accordingly.23

This is an example of how framing 

affects our perceptions. When you look out 
the window of your house, you cannot see 
everything in your yard—the window limits 
what you see. Our minds work the same 
way. “Frames are mental structures that 
simplify and guide our understanding of a 
complex reality.”24 Mental frames are nec-
essary to focus our attention and guide our 
decisions without becoming overloaded by 
information.25 But frames also distort what 
we see. To us, they appear complete; they 
are themselves hard to recognize, and they 
can be hard to change.26 Being self-aware 
includes being aware that our frames limit 
our thinking.

What about the panel members? They 
almost certainly start out seeing the case 

differently than you do, but your entire case 
presentation is aimed at getting them to 
adopt your frame—your view of the case. 
In order to do that, you need to shift their 

frame to accommodate your view, either by 
stretching their existing frames or giving 
them a new one.27 But, before you can do 
that, you need to identify the contours of 
their frame and help them do the same.

Voir dire is an excellent, and often 
under-utilized, opportunity to identify the 
panel’s frame, help them to acknowledge 
it, and then start to stretch it. Using voir 
dire as a venue to ham-handedly inject your 
theory of the case misses the point and the 
opportunity.28 Instead, use voir dire for 
its exact purpose—to identify bias.29 You 
probably cannot get there with the twen-
ty-eight generic questions the military judge 
asks; and leading, single-answer questions 
like “would you agree that cops sometimes 
lie?” are not much better.30 The point is to 
make the implicit explicit, just like you did 
with yourself in the “16-Ways of Seeing” 
exercise—“make [the panel] aware of their 
underlying beliefs.”31

You cannot undo a person’s core beliefs 
crafted over a lifetime with just a few 
minutes of questioning, but you can at least 
get them to acknowledge them—to identify 
the contours of their frame.32 Then, you 
can help the members confront their frame 
and stretch it. As then-Lieutenant Colonel 

Table 1. Sample 16-Ways of Seeing Chart

See . . .
How Does . . .

Trial Counsel Defense Counsel Military Judge The Panel

Trial Counsel
•	 White hats
•	 Voice of command
•	 Seeking to do justice

•	 Aggressive
•	 Obstructionist
•	 Unsmpathetic

•	 Unreasonably aggressive
•	 Tiresome, especially with 

issues of evidence production

•	 The white hats
•	 The same as the JAG guys 

who give them advice

Defense Counsel
•	 Underhanded
•	 Uncompromising

•	 The heroes
•	 The only ones standing up 

against injustice
•	 Sympathetic

•	 Defending wrongdoers
•	 Obstacles to commanders’ 

intent
•	 Necessary part of the system

Military Judge
•	 Defense hack
•	 Worried about being 

overturned on appeal

•	 Hard during sentencing
•	 Likely to do what they want

•	 Fair-minded
•	 Impartial
•	 In control

•	 In charge

The Panel
•	 Unsophisticated
•	 Unable to follow nuanced 

instructions

•	 Unable to follow nuanced 
instructions

•	 Enlisted are best
•	 Company men/women

•	 Need to be accommodated
•	 Pro-government

•	 Fair-minded
•	 Want to do the right thing
•	 Efficient
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Eric Carpenter explained it: “describe those 
belief systems (describe the 800-pound 
gorilla), and then have the panel members 
find reasons why those belief systems are 
sometimes unreliable (have them find some 
swords) so they can kill the gorilla.”33

For the defense counsel, you can start 
with: “Who would like to hear [name of 
the accused] testify?” Even though the 
judge told them they can’t hold it against 
your client if he doesn’t testify, asking a 
question non-judgmentally is likely to get a 
more honest answer.34 Get the members to 
acknowledge the natural inference of guilt 
that comes from silence—and then stretch 
the frame by asking, “What are some 
reasons someone might not want to testify 
even if they’re innocent,” drawing out 
examples like “they’re nervous” or “they’re 
worried their words might get twisted.”35 
Thus, instead of burning any panel member 
brave enough to honestly admit the natural 
inference that silence equals guilt, you’ve 
given the entire panel pause and helped 
them understand why the law instructs 
them contrary to their natural inferences.

For a prosecutor, you can do 
something similar with common counterin-
tuitive victim behaviors:

If your victim placed [themselves] 
in a risky situation, particularly by 
[their] own voluntary drinking, then 
you need to address this assump-
tion of risk. You might first ask, “If 
a [victim] does X, Y, and Z, do you 
think [they] assume[] some risk in 
what might happen to [them]?” Wait. 
You will probably get several people 
who agree. Ask why they think that 
way. Describe the 800-pound gorilla. 

The next step is to see if they think 
that because [the victim] assumed 
some risk, the offender might be less 
culpable. Ask, “Well, if someone gets 
really drunk and stumbles out of a 
bar, they have placed themselves at 
risk of getting mugged. If someone 
does mug them, do we let the mugger 
go because the victim was drunk?”36

When you began, you were forced to 
make some assumptions about the panel’s 
frame—maybe you believe medical officers 
will give more weight to medical experts, 
female panel members will judge female 
victims more harshly, et cetera. Instead of 
stumbling through a timid voir dire that 
just skirts the facts of your case, use it to 
explore these assumptions and make the 
implicit explicit. Find the contours of the 
panel’s frame and help them see their frame 
as well. Then give them the tools they need 
to stretch it so that it can accommodate 
your frame, which you’re about to show 
them in your opening statement.

This all begins with knowing yourself 
and striving to understand how others may 
see themselves and you. If you think criti-
cally about your frame and others’ frames, 
you will be better-positioned to negotiate 
with opposing counsel and advocate to the 
court. You can aid yourself in that endeavor 
by increasing your cultural empathy.

Fostering Cultural Empathy

Red Teaming focuses on fostering cul-
tural empathy in support of operational 
decision-making, as “part of the larger 
intellectual process of warfighting and 
peacekeeping.”37 Red Team cultural training 
focuses primarily in the subject areas of 

social structure, politics, economics, and 
religion, in order to “understand the nature 
of the whole.”38 Examining the culture of 
other societies does not have a ready appli-
cation to military justice except in unusual 
cases (e.g., a war crime trial). However, the 
military justice system reflects the interac-
tions between thousands of decisions made 
by humans, all of whom are impacted by 
their respective cultures. Thus, as military 
justice practitioners, we would do well to 
turn our gaze inward and reflect on the 
cultures of our clients—the national culture, 
the Army culture, and their many overlap-
ping subcultures.

Red Teaming teaches that culture 1) is 
learned, 2) is shared, 3) changes over time, 
and 4) is not always rational to outsiders.39 
Every panel member, every accused, most 
investigators, and many witnesses all come 
from the Army and have been assimilated 
into the Army culture to varying degrees. 
Yet, even within the Army, we have many 
different subcultures. The fourth point, “not 
always rational to outsiders,” can sometimes 
cause a frame mismatch between judge 
advocates and other Soldiers.

The Judge Advocate General’s (JAG) 
Corps, with its separate systems for 
accessions40 and training, along with our 
unique statutory roles inside the military 
organization,41 has different exposures to 
the broader Army culture and its subcul-
tures (different frames) than other parts of 
the Army. As such, we sometimes fail to 
empathize with them. Think back to your 
“16 Ways of Seeing” chart, and consider 
how that fictitious trial counsel and defense 
counsel viewed the panel. Why might a 
trial or defense counsel characterize the 
panel as “unsophisticated” or “unable to 
follow nuanced instructions?”

A useful general framework for study-
ing culture is the Hofstede’s Onion Model 
shown in Figure 1.42 Fill out the chart 
with your understanding of Army culture. 
Symbols may be “uniforms, insignia, and 
salutes”; rituals may be “ceremonies [and] 
formations”; and values might be “order, 
discipline, loyalty, duty, respect, honor”; et 
cetera. It was probably not too difficult even 
if you have not been in the Army for long. 
Now do it again, but focus on the culture of 
your particular unit or installation. Do you 
see any additions or differences? Maybe you 

Red Teaming focuses on fostering cultural empathy 
in support of operational decision-making, as “part 

of the larger intellectual process of warfighting 
and peacekeeping.” Red Team cultural training 
focuses primarily in the subject areas of social 
structure, politics, economics, and religion, in 
order to “understand the nature of the whole.”
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wrote “attention to detail” in values for an 
aviation unit, or “team players” as practices 
for an organization of logisticians. When 
you consider your panel’s frame, consider 
how these overlapping layers influence it.

Perhaps you are a prosecutor trying a 
case of prohibited activities with a trainee43 
before a panel with a background in artillery 
and fires. Your theme may be that the 
accused saw the victim as a “high payoff tar-
get.”44 If someone on your panel has served 
as an inspector general, you—as a defense at-
torney—could surmise that they value their 
role as the “conscience” of the command.45 
Maybe your theory of the case allows you 
to remind them in closing argument of 
their oath to try the case “according to the 
evidence, your conscience, and the laws.”46

We broaden our cultural understand-
ing with experience and interaction with 
others. Even if you have not been in the 
military for long and have spent little time 
in operational units, you can gain in-
sights into Army culture. After a trial, ask 
the bailiffs for their thoughts.47 They sit 
quietly, hearing the same evidence as the 
panel, they are lay Soldiers drawn from the 
same populations as the panel, and they 
have no personal stake in the outcome.48 
They may have a valuable perspective on 
how your presentation of the case was 
received. Another source of understanding 
is our paralegals. By virtue of their train-
ing and utilization, paralegal Soldiers are 
often more immersed in the larger Army 
culture, as well as the subcultures of their 
respective units, than judge advocates, 
particularly military justice practitioners. 
They understand “enlisted culture” and 
“NCO culture” better than most officers 
do. They may have keen insight into how 
the panel will respond to a particular the-
ory or witness, and they are indispensable 
when practicing your opening statement 
and closing argument.

The Red Team approach to culture is 
not revolutionary; it is merely a deliberate, 
functional, and systematic approach to 
assessing culture.49 It helps “avoid spurious 
correlations and conclusions.”50 Culture 
is a useful shortcut and starting point for as-
sumptions, but is not a source of predictive 
conclusions.51 Cultural empathy recognizes 
that “[i]nstitutions [like courts-martial] 
can be engineered to perform a function, 

but the [environments] outside of insti-
tutions are more complex.”52 As military 
justice practitioners, we seek to perfect 
our understanding of military culture “to 
communicate well,” “to set reasonable 
objectives,” and “to correctly time actions 
and activities.”53 In other words, we use it 
to aid in presenting our case. By thinking 
deliberately and systematically about how 
the culture impacts the institution, we can 
make better decisions about how we will 
engage that institution to achieve our goals. 
In order to do that effectively, we must 
think critically and mitigate the effects of 
groupthink.

Groupthink Mitigation

Trying to prepare an entire case by yourself 
is a doomed endeavor. There is simply too 
much work. Moreover, if you try to do it 
yourself, you are almost certainly going to 
miss a significant aspect of your case. We 
know this, and the collaboration in most 
JAG Corps military justice and trial defense 
offices is first-rate. Working as a team 
brings “varied experience, knowledge, and 
perspectives” to bear on solving a prob-
lem.54 However, these benefits are lost if the 
group succumbs to groupthink. Groupthink 
mitigation works in tandem with applied 
critical thinking to help us make more 
sound decisions.

“Groupthink” is a “mode of thinking 
that people engage in when they are deeply 
involved in a cohesive in-group, when the 
members’ strivings for unanimity override 

their motivation to realistically appraise 
alternative courses of action.”55 As judge 
advocates, our multiple accessions systems 
foster a diverse corps,56 but we still remain 
susceptible to groupthink. We are self-se-
lected Army officers who are trained by the 
same institutions (which are themselves 
staffed mostly with the individuals they 
once trained). Even expanding the team to 
include our paralegals (an absolute neces-
sity), we intentionally cultivate a strong 
group identity. As such, our shared culture 
and similar frames amplify the natural 
“human affinity for grouping and hierar-
chy,” which can lead us into trouble.57

The forming of a group can imme-
diately create an “us-against-them” 
mentality. This leads to both an 
often-unfounded sense of moral and 
intellectual superiority for group 
members and a sense of pressure 
toward conformity and uniformity 
for members. . . . [T]his pressure 
artificially drives group members to 
agree on a single line of reasoning. It 
also impacts the group’s perception of 
adversaries by assuming they have the 
same level of group conformity.58

This “us versus them” mentality is even 
stronger when we are placed into struc-
turally adversarial roles (i.e., prosecutors 
and defense lawyers). In your “16-Ways 
of Seeing” chart, when you look at your 
assessment of the opposing side—and vice 

Figure 1. Hofstede’s Onion Model

Manifestations of Culture

Values

Practices

Rituals

Heroes

Symbols
• Symbols: Change readily; words, gestures, 
objects

• Heroes: Persons real or otherwise, their deeds, 
outwards appearance

• Rituals: Collective activities. Reinforce group 
cohesion. Technically superfluous, socially 
essential.

• Values: Learned early, hard to observe, hard to 
explain. “Known or felt.”

• Practices: Visible to outsiders, but their cultural 
meaning is invisible and lies in the interpretation 
of insiders.
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versa—can you see any indications of “sense 
of moral and intellectual superiority,” or 
an assumption “they have the same level 
of group conformity”? When you receive 
a motion or filing from opposing counsel, 
what is your immediate visceral reaction? 
This adversarial relationship triggers our 

instinct to band together, which makes us 
more susceptible to groupthink.

Another issue with groupthink, espe-
cially acute in the military, is the inhibition 
of hierarchy, where people are unwilling to 
directly challenge “the boss.”59 Thankfully, 
despite the inherent rank structure of the 
military, most court-martial trial teams do 
not suffer from this dilemma. Nonetheless, 
chiefs of justice, senior defense counsel, and 
other leaders should be on guard against 
this tendency.

More frequently, military justice prac-
titioners are prone to the “everyone knows” 
phenomenon, where more experienced 
group members relying on past experi-
ence inadvertently discourage questions or 
alternate viewpoints. Reflect on your own 
experience, whether as a prosecutor or 
defense counsel. As a prosecutor in a sexual 
assault case, when a victim has relevant 
post hoc behavior, do you immediately seek 
out a counterintuitive behavior expert? As 
a defense counsel, do you react to notice 
of expert witness from the prosecution by 
immediately requesting an expert in the 
same subject before considering whether 
that is even necessary to your theory of the 
case? Both of these are predictable “go-to” 
moves from the prosecution and defense 
playbooks; after all, “everybody knows” 
that’s the play you run when you are faced 
with this situation.

Groupthink inhibits our critical 
thinking about these common practices. If 
you think you need an expert for a specific 
case, start with the question, “Why do 

we need this expert?” and complete the “5 
Whys” exercise—see what you learn. Using 
the example of a counterintuitive behavior 
expert for the prosecution, you may realize 
that you’ve made three assumptions: 1) the 
panel suffers from the bias the expert aims 
to address; 2) you can’t “kill that gorilla” 

by shifting their frame in voir dire or in 
argument; and 3) the expert can effectively 
change their minds. Without challenging 
these assumptions,60 you run the risk of 
boring the panel with hours of testimony 
that doesn’t move the needle, or worse, 
breeds resentment among members who 
are thinking, “We all agreed in voir dire 
that victims can behave differently, so why 
are we listening to this?”61

Red Teaming provides several tools 
to mitigate groupthink and encourage 
creative and critical thinking within or-
ganizations. You did a variation of one of 
already in the “Who am I?” exercise, called 
“Circle of Voices.”62 This technique is 
great for complex, open-ended issues like 
developing your case theory and theme. 
In “Circle of Voices,” each member of the 
team gets a chance to speak uninterrupted, 
and nobody can speak twice until every-
one has spoken at least once.63 Begin with 
a period of silence, giving everyone an 
opportunity to think about the issue, and 
then give each person a turn of “uninter-
rupted airtime” (with a reasonable limit on 
length).64 While each person speaks, the 
others in the group listen actively without 
expressing any reaction—including crossed 
arms, eye rolls, sighs, nods of agreement, 
knowing grins, et cetera. To further 
mitigate against hierarchical intimidation, 
consider going from the most junior to 
most senior member of the team. Once 
everyone has had their turn, open the floor 
to a free discussion.65

A variation of the “Circle of Voices” 
is called “Yes, And.”66 Have you ever had 
a discussion with someone pre-disposed 
to disagree with you? In those conversa-
tions we are often not really listening to 
what the other person says; we’re waiting 
to respond with the phrase, “Yes, but . . .” 
to make our own counter-argument.67 
The “Yes, And” technique reverses that 
tendency by facilitating more respectful di-
alogue.68 In this technique, the participants 
build off of each other’s ideas. The group 
(ideally three to four members, but no 
more than six) sits in a circle and begins by 
writing down their individual thoughts.69 
Person A then shares their idea.70 Person B 

embellishes Person A’s idea by beginning 
their turn with, “Yes, and . . .” Continue 
clockwise or counterclockwise until 
everyone has added something to Person 
A’s idea.71 Then, Person B shares what they 
wrote down, and the group takes turns 
around the circle with everyone adding 
something to Person B’s idea.72 Continue 
until everyone has contributed something 
to everyone else’s idea.73

Another technique is “1-2-4-Whole 
Group” (or, in smaller groups, just “1-2-
Whole Group”).74 This is useful “when a 
group needs to critically review an issue 
of importance, seek new solutions or 
approaches to a problem, highlights the 
vast range of views that surround a certain 
issue, or hear ideas/solutions from all 
individuals.”75 It works in iterations. Begin 
with a “well-defined” question.76 This can 
be an open-ended question or a more bi-
nary choice like “should our client testify?” 
After receiving adequate time to reflect on 
the question, each person “pre-commits by 
writing down their answer or idea before 
they have heard from or been influenced 
by any other participant.”77 Then, each 
member finds a single partner to discuss, 
sharing feedback and adding refinements, 
developing new ideas, or merging ideas 
together.78 After that, each pair joins with 
another pair, and then the group comes 
together as a whole.79 In the whole group, 
“discuss insights discovered during the 
process . . . [including] new discoveries, 
novel solutions, and an understanding 
of how [members’] view of the issue has 
changed.”80 This way, everyone’s input is 
considered.

One of the most important functions of Red 
Teaming is identifying the correct problem. If 

we do not fully understand the problem, we risk 
developing a solution to the wrong problem.



2021  •  Issue 1  •  Army Lawyer	 97

As discussed above, reality requires 
us to make decisions initially based on 
assumptions. The danger is when we make 
assumptions without realizing we’ve done 
so. The technique of “Devil’s Advocacy” 

is useful “to help expose implicit assump-
tions and faulty reasoning.”81 It has three 
steps. First, take your position and state the 
opposite—for example, “the sexual encoun-
ter was consensual” or “our client did not 
act in self-defense.”82 Second, examine the 
evidence you already have and identify what 
evidence supports that proposition.83 Third, 
consider what additional evidence could 
make that proposition true, and see if you 
uncover it.84 Based on that analysis, act ap-
propriately going forward, consistent with 
your ethical responsibilities to do justice or 
advocate for your client’s interests.

Groupthink mitigation is necessary to 
aid in both creative and critical thinking. 
Military culture tends to inhibit creative 
thinking, due to “time pressures, hierar-
chical structures, emphasis on uniformity 
and training standards, and a predilection 
for risk avoidance.”85 Many of these same 
influences also cause us to “make unfounded 
assumptions, take mental shortcuts, and 
allow biases to hijack logic,” which can 
impede critical thinking. 86 Groupthink only 
makes these problems worse. Since military 
justice litigation is a team endeavor, the 
team leaders need to mitigate the effects of 
groupthink in order to successfully apply 
critical and creative thinking to make sound 
decisions.

Applied Critical Thinking

As used in Red Teaming, applied critical 
thinking is “the deliberate process of analyz-
ing and evaluating the way we perceive and 
interpret the world around us, performed 
to improve our understanding and decision 
making.”87 The term is exactly the “sum of 
the words”—being critical of the way we 
think, and applying that critical approach to 
making better decisions.88

Applied critical thinking helps us 
resolve the dilemma of “not enough time.” 
When we have limited time (or we con-
vince ourselves that we have limited time), 
we tend to make decisions intuitively, 
on “cognitive autopilot,” taking mental 
shortcuts and making decisions based on 
what is easy or familiar.89 “[W]e react to 

time constraints by settling, accepting a 
solution as good enough.”90 The applied 
critical thinking techniques of Red Teaming 
train us to think critically even in time-con-
strained environments, so that “where 
shortcuts are required, we can learn to use 
better ones.”91

The Red Team framework for applied 
critical thinking in conjunction with 
groupthink mitigation is “Divergence-
Convergence.”92 It is useful “[d]uring 
decision support activities for any partic-
ularly complex, important, or polarizing 
issue”93—which litigation presents by the 
dozen. Begin by describing the situation, 
then diverge by capturing as many ideas as 
possible without stifling creativity.94 “Circle 
of Voices” works well for this step.95 Then, 
debate. At this stage, you combine and 
aggregate similar ideas while eliminating 
those that are impractical or inappropri-
ate.96 Finally, you converge, “narrow[ing] 
to find the most viable solution.”97 During 
debate and convergence, tools like the “5 
Whys” and “1-2-4-Whole Group” help 
guide the narrowing process while avoiding 
groupthink and maintaining a critical focus. 
Figure 298 depicts the process.

Note that the starting point is identi-
fication of the problem. One of the most 
important functions of Red Teaming is 
identifying the correct problem. If we do not 
fully understand the problem, we risk de-
veloping a solution to the wrong problem. 
“When presented with problems, we often 
define them too broadly, focus on only 
part of the issue, or make invalid assump-
tions. As a result, we identify and settle on 
solutions too quickly.”99 When a thou-
sand-page casefile lands in your inbox with 
what appear to be nothing but bad facts, 
you may struggle just to comprehensively 
define the problem.

Usually, problems arise from “facts 
beyond change.”100 If your client lied to 
the police, you cannot change that. If the 
alleged victim also committed misconduct, 
you cannot change that. Your case strat-
egy needs to account for these facts.101 But 
be careful of identifying the problem too 
quickly. Sometimes the facts beyond change 
or “bad facts” of your case are only symp-
toms of a deeper root issue. Make sure you 
solve the root problem, not the symptom.

Beware of problem statements that are 
“misdirected, too narrow, too vague, or lack 
focus.”102 For example, “how do we win our 
case” doesn’t identify a real problem. “How 
do we get the panel to believe our witness” 
is too narrow and assumes a solution. “How 
do we get the judge to let us talk about prior 
sexual history” is unfocused. Identify the 
real obstacles and their root causes.

In some cases, a “double diamond” 
technique is useful to identify and solve 
a problem. Effectively, we diverge and 
converge twice: first we diverge and then 
converge on a problem statement, next we 
diverge and converge again on the solution.

Another, more abbreviated technique 
to ensure we solve the right problem is 
“Problem Restatement.”103 When a problem 
“seems tidy and straightforward,” any of the 
following creative techniques can help us 
to reexamine the problem and increase the 
chances of reaching the best solution:104

1.	 “Paraphrase the problem statement. 
Restate it using different words with-
out losing the original meaning.”105 For 
example, “How do we show our client 
acted in self-defense?” may become 
“How can we show our client had a 
reasonable apprehension of harm even 
though they struck first?”106

2.	 Restate the problem in an opposite 
manner, similar to Devil’s Advocacy.107 
For example, “How do we prove this was 
sexual assault?” may become “How does 
the evidence establish consent?”108

3.	 “Expand the view. Restate the problem 
in a larger universal context.”109 For 
example, “How could they have access to 
the supply room?” might become “What 

Figure 2. Divergence-Convergence
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was happening in the unit at the time of 
the robbery?”

4.	 “Redirect the focus.”110 For example, 
“Should our client testify?” may become 
“How will the panel react if our client 
testifies?”

5.	 Employ the “5 Whys” technique, starting 
with rephrasing the original problem 
statement as a “why” question.111 For 
example, “How do we overcome the fact 
that they had a consensual relationship?” 
could start with, “Why would the victim 
continue their relationship with the ac-
cused after the accused assaulted them?”

Groupthink mitigation and creative 
thinking will serve us well in divergence, 
but groupthink and other intuitive short-
cuts will still prove tempting during 
convergence. Therefore, to avoid those pit-
falls, Red Teaming gives us several applied 
critical thinking and groupthink mitigation 
techniques geared toward convergence.

When a complex or uncertain situation 
can unfold in multiple ways, an “Alternative 
Futures Analysis” helps plan for multiple 
possible outcomes.112 It consists of identi-
fying the “two most critical and uncertain” 
factors of an issue and forming a matrix to 
characterize and anticipate the outcomes 
depending on how those factors combine.113 
In most trials, if you are prepared, the pre-
sentation of evidence will play out mostly as 
you anticipate. But there are usually one or 
two major uncertainties for which we need 
to prepare as best we can.

For prosecutors (and occasionally for 
the defense as well), one significant uncer-
tainty is often “Will the accused testify?” 
Most prosecutors will prepare some form of 
a “branch plan” to react if the accused takes 
the witness stand, including cross-exam-
ination and possibly rebuttal evidence.114 
Another common dilemma for trial counsel 
is whether to charge an “exculpatory no” as 
a false official statement.115 If the accused 
changes their story, for example, first 
telling law enforcement “we never had 
sex,” then later admitting “we had sex,” they 
have committed a crime. But, usually, the 
accused makes exculpatory statements with 
a revision; for example, “we had sex and it 
was consensual.” In this situation, the pros-
ecution has a choice. By placing false official 
statement on the charge sheet alongside 

the principal accusation in the case, the 
prosecution is more likely to obtain at least 
one conviction, and perhaps the members 
discount the defense theory of the case 
based on the internal contradiction within 
the statements. On the other hand, the 
evidence that proves the charge also tells an 
exculpatory version of events—allowing the 
defense to get their story out through the 
prosecution’s own evidence thanks to the 
rule of completeness.116

Imagine you are a prosecutor deciding 
whether to charge an “exculpatory no.” You 
can make an “Alternative Futures Analysis” 
chart to assess the different outcomes 
depending on both the variables described 
in the preceding paragraph. In this case, 
the y-axis is whether the accused testifies 
and the x-axis is whether the prosecution 
charges the “exculpatory no” as a false 
official statement. Fill in each quadrant with 
possible outcomes depending on the inter-
action of those two variables. Perhaps you 
can employ the “Circle of Voices” or “Yes, 
And” techniques to fill them in.

Within ethical boundaries, the govern-
ment has near-total control over whether 
to charge false official statement and no 
control over whether the accused testifies. 
By thinking critically about the various al-
ternatives during divergence, you can make 
a sound charging decision in convergence. 
(And over in the Trial Defense office, the 
defense team is probably assessing whether 
or not it would be advantageous for their 
client to testify, depending on how you 
charge them.)

Another technique useful at any stage 
in planning, or even during a break in an 
ongoing trial, is the “Key Assumptions 
Check.”117 As discussed before, assump-
tions are a necessary part of planning, but 
“[f]lawed assumptions will quickly waste 
time and efforts.”118 Furthermore, “hidden 
assumptions . . . are often ideas uncon-
sciously held to be true, and therefore 
are seldom examined and almost never 
challenged.”119 A key assumptions check 
helps us to challenge the logic of our as-
sumptions and acknowledge the conditions 
under which they might change.120

Begin by identifying a fundamental 
decision and writing down the current 
“analytical line”—your current position.121 
Then, write the key assumptions that must 

be true for that analytical line to be valid.122 
Next, challenge each assumption by asking:

1.	 Why must it be true?
2.	 Does it remain valid under all 

conditions?
3.	 How much confidence exists that this 

assumption is correct, and what explains 
this degree of confidence?

4.	 What circumstances might undermine 
this assumption?

5.	 Is this assumption most likely a key 
uncertainty or key factor?

6.	 Could this assumption have been true in 
the past but false now?

7.	 If the assumption proves to be wrong, 
how does it significantly alter the ana-
lytic line?

8.	 Has this effort identified new factors that 
need further analysis?123

Imagine you are on a defense team 
deciding how to advise your client on 
selecting the forum for sentencing.124 Your 
starting position (analytical line) is that the 
enlisted panel you plan to select for findings 
will also be the best forum for sentencing. 
Now, write down all of the assumptions 
that make that true. Perhaps your theory 
of the case is that your client just made an 
immature decision, and you assume the 
enlisted members of the panel will remem-
ber what it is like to be a young, immature 
junior Solider. Part of your analytical line 
includes an implicit assumption that the 
military judge would sentence your client 
more harshly than the panel. Write that 
down.

Now challenge your assumptions. For 
this example, we’ll focus on the second 
assumption, that the military judge would 
treat your client more harshly:

1.	 Why must that be true? Because enlisted 

panel members remember what it is like 

to be young and immature, and this judge 

was never enlisted. Also, our client’s service 

record would be stronger mitigation before a 

panel of combat veterans.
125

2.	 Does it remain valid under all conditions? 
If he’s convicted of only a minor offense, we 

may change our assessment—since a divided 

panel may acquit on some things but then 

sentence him hard on what’s left.
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3.	 How confident are you that the assump-
tion is correct, and why? Not really, just 

based on past courts-martial and the way 

this judge has sentenced.

4.	 Could this assumption have been true in 
the past but false now? If the panel con-

victs him of everything, and we think they’re 

out for blood, they’re less likely to be lenient.

The next question is, “If this assump-
tion proves to be wrong, how does this 
affect the analytic line?” Unfortunately, 
there’s no way to know this one—after the 
military judge says “you may be seated” 
and sends the panel members back into the 
deliberation room, your client has to make 
a decision. But now you have identified 
some factors that could change your initial 
assumptions while you still have the time to 
think critically about that decision, and you 
won’t be relying solely on intuition when 
the time comes.

When you have nearly finished trial 
preparation, you should have a trial plan 
built on sound decisions, reasonable 
assumptions, and clear frames. That is a 
dangerous moment. “People can become 
overconfident once they have arrived at 
their plan.”126 It is an ideal time for “active 
inquiry aimed at foiling trouble,” known 
as “Premortem Analysis.”127 “Premortem 
Analysis” is a self-contained iteration of 
“Divergence-Convergence” with elements 
of “Devil’s Advocacy,” to “question a course 
of action and its assumptions/tasks.”128

Gather your team together. Everyone 
on the team, paralegals included, must 
know the plan.129 Now, imagine the plan 
failed—assume you lost the case—and reflect 
on that for a few minutes.130 Pose the ques-
tion to the group, “Why did we lose?”131 
Have everyone write down their thoughts. 
Then, as a group, use techniques like “Circle 
of Voices,” “1-2-4-Whole Group,” or other 
divergent techniques to make a list of 
possible explanations.132 Finally, revisit the 
plan, look for ways to address the sources 
of failure that you identified, and converge 
on remedies.133 Keep the list in mind as you 
proceed to trial.134

Self-awareness and groupthink mitiga-
tion set the conditions for us to use applied 
critical thinking. Applied critical thinking 
forces us to examine not just the questions 
and problems, but the manner in which we 

address those questions and problems. It 
helps us work through our intuitions and 
biases. The more we use applied critical 
thinking to guide our decisions during 
preparation, when we are calm and have 
the time to work systematically, the less we 
will be surprised at trial. Moreover, if we 

practice critical thinking as we build the 
plan, we will make better decisions in the 
heat of the moment when we’re on our feet 
in the courtroom and have to react to the 
unexpected.

Conclusion

Red Teaming can help us make better 
decisions in military justice. To make 
sound decisions, we have to overcome our 
natural cognitive instincts. Thinking slowly 
and deliberately takes effort, which is why 
our minds are wired to use shortcuts of 
experience and intuition.135 When we feel 
overwhelmed by complexity or pressured 
by time, this tendency only increases.136 
Even when we dedicate time to sit down, 
clear our heads, and intentionally focus on 
the problem at hand, our minds are always 
looking for the shortcuts that let us validate 
our initial impressions and accept what we 
are already inclined to accept.137

Some of the techniques described 
in this article probably seem similar to 
approaches you already use and may get 
to the same results you would get just by 
relying on your experience and intuition. 
We should not disregard experience or 
suppress intuition; both are essential to 
decision-making in trial advocacy and in 
everyday life. But we need to understand 
their limits when applied to complex work 

like court-martial litigation. Red Teaming 
allows us to avoid taking the intuitive 
shortcuts that can lead to less optimal 
decisions.

Avoid saying “there’s not enough 
time” to apply formal techniques. Train our 
paralegals in the Rules for Courts-Martial 

and the Rules of Evidence to increase the 
value they add to the team. Resist the lure 
of convincing yourself “it’s too hard.” In the 
end, formal techniques take less time and 
produce better results than aimlessly floun-
dering about looking for a solution to an 
ill-defined problem. Stick with a deliberate 
process even when you think you already 
know the answer, because the difference 
between an 85 percent solution and a 90 
percent solution (you will never completely 
eliminate all uncertainty) may be the dif-
ference between winning and losing your 
case. Moreover, if you are deliberate and 
thorough in preparation when you have the 
luxury of time, you will be better positioned 
for when you have to react quickly and 
make immediate decisions in trial.

Fundamentally, trial advocacy is about 
making decisions. In every case, we make 
thousands of decisions, some easy and some 
difficult. For some, we have the luxury of 
months, while others we have to make in 
seconds. All of them have the potential to 
be consequential.

Even the most prepared lawyers with 
the best-litigated cases will sometimes 
lose. Red Teaming is not a silver bullet and 
Red Teamers do not claim to have all the 
answers—Red Teaming is about getting 
closer to the answers through clearer un-
derstanding and alternate ways of thinking. 

The more we use applied critical thinking to guide our 
decisions during preparation, when we are calm and 

have the time to work systematically, the less we will be 
surprised at trial. Moreover, if we practice critical thinking 

as we build the plan, we will make better decisions in 
the heat of the moment when we’re on our feet in the 

courtroom and have to react to the unexpected.
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It facilitates challenging assumptions, 
analyzing problems without relying solely 
on what is easy and familiar, and identi-
fying causes of failure before it happens. 
Red Team techniques yield “improved 
understanding, more options generated by 
everyone (regardless of rank or position), 
better decisions, and a level of protection 
from the unseen biases and tendencies 
inherent in all of us.”138 Military justice 
practitioners can and should take advan-
tage of these benefits. If they do, while they 
can never be certain why a particular trial 
ended the way it did, they can rest assured 
knowing it was not for lack of effort and 
preparation on their part. TAL

Lieutenant Colonel Robert Murdough is a 

complex litigation attorney with the Trial 

Counsel Assistance Program at Fort Belvoir, 

Virginia.
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67. Id.

68. Id.

69. Id.

70. Id.

71. Id. at 212-13.

72. Id. at 213.

73. Id.

74. Id. at 75 (citing Henri Lipmanowicz & Keith 
McCandless, The Surprising Power of Liberating 
Structures (2013)).

75. Id.

76. Id.

77. Id. This practice of giving each individual a chance 
to reflect and then “pre-committing” to their answer 
is the simple “Think-Write-Share” technique, which 
can be used in conjunction with almost any other Red 
Team technique, giving each group member an equal 
chance to lend their voice to the discussion without 
“grandstanding [or] thinking aloud.” Id. at 201.

78. Id. at 76.

79. Id.

80. Id.

81. Id. at 142 (citing Richards J. Heuer Jr. & Randolph 
H. Pherson, Structured Analytic Techniques for 
Intelligence Analysis (2015)).

82. Id. at 143.

83. Id.

84. Id.

85. Id. at 57.

86. Id. at 43.

87. Id. at 44.

88. Id. at 43.

89. Id. at 45-46.

90. Id. at 46.

91. Id.

92. Id. at 144 (citing Morgan D. Jones, The Thinkers 
Toolkit: 14 Powerful Techniques for Problem 
Solving 80-86 (rev. ed., Three Rivers Press 1998) 
(1995); Russo & Schoemaker, supra note 24, at 162.

93. Id. at 144.

94. Id. at 144-45.

95. Id. at 145.

96. Id.

97. Id.

98. See Red Team Handbook, supra note 2, at 73, 146.

99. Id. at 175.

100. Pozner & Dodd, supra note 1, at 64 (“Facts beyond 
change are the givens of a lawsuit that will be believed 
by the jury as fair, accurate, and highly relevant re-
gardless of any part’s best efforts to dispute or modify 
them.”).

101. Id. at 65-71.

102. Red Team Handbook, supra note 2, at 176.

103. Id. at 175.

104. Id.

105. Id.

106. Cf. MCM, supra note 15, R.C.M. 916(e)(3)(A) 
(explaining the elements of self-defense).

107. Red Team Handbook, supra note 2, at 175-76.

108. Cf. UCMJ art. 120(b)(2)(A) (2017) (establishing 
the crime of sexual assault as, inter alia, commission 
of a sexual act upon another person without their 
consent).

109. Red Team Handbook, supra note 2, at 176.

110. Id.

111. Id. at 176.

112. Id. at 87 (citing Peter Schwartz, The Art of the 
Long View: Planning for the Future in an Uncertain 
World (1996)).

113. Id. at 89.

114. A “branch plan” in military doctrine refers to a 
“contingency option[] built into a base plan” that may 
or may not be executed based on anticipated events 
or conditions. U.S. Dep’t of Army, Doctrine Pub. 5-0, 
The Operations Process glossary-2 (31 July 2019).

115. UCMJ art. 107 (2016).

116. See MCM, supra note 15, M.R.E. 304(h). 
Hopefully, you did not accept these assumptions 
uncritically.

117. Red Team Handbook, supra note 2, at 163 (citing 

Heuer. & Pherson, supra note 81).

118. Id.

119. Id.

120. Id.

121. Id.

122. Id.

123. Id. at 164. If necessary for further analysis of 
which assumptions are “key,” continue the key as-
sumptions check by identifying which assumptions are 
dependent on other assumptions.

124. See MCM, supra note 15, R.C.M. 1002(b).

125. You can also see an opportunity to use the “Five 
Whys” here.

126. Red Team Handbook, supra note 2, at 172.

127. Id. at 173 (citing Gary D. Klein, Sources of 
Power: How People Make Decisions (1999)).

128. Id.

129. Id.

130. Id.

131. Id.

132. Id. at 174.

133. Id.

134. Id.

135. Daniel Kahneman, Thinking, Fast and Slow 31, 
40 (2011).

136. Id. 36-37.

137. Id. 44-45.

138. Red Team Handbook, supra note 2, at 3.
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Closing Argument
Mastering Military Justice Advocacy 
During a Pandemic

By Lieutenant Colonel Phil M. Staten & Lieutenant Colonel Jeremy Stephens

Advocacy matters. Effective advocacy 
matters more. Soldiers facing courts-mar-
tial and the loss of liberty demand it, and 
so too do the victims and commanders 
turning to the military justice system for 
help. However, effective trial advocacy is 
not a fire-and-forget mission; the military 
justice system and its practitioners require 
constant training and nurturing. The Judge 
Advocate General’s (JAG) Corps meets 
this need for constant training and sup-
port through the Trial Counsel Assistance 
Program (TCAP) and the Defense Counsel 
Assistance Program (DCAP), which exist 
to train counsel across the Corps.1 Clients 
demand the best of our counsel and our 
counsel demand our best training and sup-
port. Mastering military justice advocacy 
takes practice and repetition. And, unlike 

riding a bike, advocacy skills often deterio-
rate as we move out of justice jobs; and, as 
the last ten years have shown, massive shifts 
in our criminal law practice affect advocacy 
training as well. This article discusses the 
need for constant training on advocacy and 
how our programs continue to meet our 
training mission during the Coronavirus 
Disease 2019 (COVID-19) pandemic.

Defending Those Who 

Defend America

At DCAP, our goal for practitioners is clear: 
be better. At the end of any DCAP course, 
counsel are able to look themselves in the 
mirror and know how they got better. 
Our training and support style requires 
first-line leaders to invest in their people 
and know their strengths as opposed to 

relying on formulaic injects from higher. 
A Senior Defense Counsel leading three 
defense counsel, who likely have varying 
levels of advocacy, needs to devise a train-
ing plan to make each person better and 
make the whole office ready for the next 
client. This is where DCAP—with a staff 
of six attorneys, including two esteemed 
former military judges—joins the fight. We 
empower counsel with hundreds of pages of 
outlines; regular case updates; and practice 
notes to the field. Among other things, we 
supplement those with short-course train-
ing in digital evidence, advanced advocacy, 
and working with expert witnesses.

Succeeding as a trial advocate requires 
a clear set of skills: confidence, competence, 
and an ability to think on one’s feet. Counsel 
become competent and gain confidence in 
their craft by knowing the law and knowing 
military criminal procedure. However, a 
litigator can only learn the art of responding 
to objections or cross-examining a witness 
through repetition. But how does this hap-
pen in a pandemic when something that trial 
advocacy training historically requires—an 
in-person small-group setting—is off-limits 
indefinitely? As the old adage reminds us all, 
necessity breeds innovation.

As a young defense counsel, I learned 
that the way to success was often via the 
vast Trial Defense Service (TDS) net-
work. While the COVID-19 pandemic 
has hindered the ability for new counsel 
to integrate seamlessly into the network, 
the network is alive and well. From Senior 
Defense Counsel leading TDS-wide officer 
professional development trainings, to vir-
tual ice-breakers during our online training, 
TDS remains an amazing team that I am 
proud to be a member of.

Just as our practitioners require con-
stant refinement in the age of the pandemic, 
so too did the mission and focus of DCAP. 
Our team was faced with an interesting 
scenario: many defense counsel had to work 
from home, while several were joining 
TDS without prior criminal law experi-
ence and would soon be detailed to cases. 
Before COVID-19, DCAP was on the road 
training counsel around the world at least 

MAJ Joe Wheeler, DCAP Deputy Chief, conducts 
training for defense counsel during the COVID-19 
pandemic. (Photo courtesy of LTC Jeremy Stephens)
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twice a month. But, while the pandemic 
shuttered those plans, it did not end our 
mandate to train counsel. We owed them 
and their clients training resources and 
support the moment they hit the ground. 
Beginning in March 2020, DCAP looked at 
everything: various technological meeting 
platforms; delaying our planned training to 
create time and space in the pandemic;2 and 
private sector resources.3 In August 2020, 
we released our first fully-virtual Defense 
Counsel 101 course. Counsel across the 
world came together and got better. Yes, 
initially—like elsewhere—there were tech-
nological hurdles and video lags. But there 
were also pleasant surprises. Our course 
was fully integrated across all components 
as we included Reserve and Guard person-
nel. This was only possible due to the work 
of our Reserve colleagues, Major (MAJ) 
Marc Stewart and MAJ Richard Meng, and 
DCAP’s ability to train at scale without 
attendees being forced to travel.

The trial docket never stops, and nei-
ther does DCAP’s training. We constantly 
seek to improve our teammates in the 
field who are defending those who defend 
America, and our team is always looking for 
new members.

Representing the U.S. Government

Adversity brings challenges, but it also 
brings opportunities. The COVID-19 pan-
demic has certainly presented challenges, 
and the Army and our Corps haven’t been 
immune to them. At TCAP, COVID-19 has 
presented arguably one of TCAP’s great-
est challenges of all: if we can’t train our 
prosecution teams in person when advocacy 
learning is at its best, then how do we train 
them? After all, part of TCAP’s mission is to 
provide assistance, resources, and support 
for the prosecution function throughout 
the Army, as well as to conduct advocacy 
training and assist OSJAs in the prosecu-
tion of specific cases. Indeed, since its very 
inception, one of TCAP’s most important 
services to trial counsel has been to provide 
direct advocacy assistance, especially in 
particularly challenging cases. The Trial 
Counsel Advocacy Program was deter-
mined not to be defined by COVID-19, 
and we worked to create the best possible 
solution. The answer was Microsoft Teams 
(or MS Teams). Although not ideal, TCAP 

replaced physical presence with the next 
best thing: a remote platform which still 
allows the next best “face-to-face” contact 
and, better yet, advocacy training. The Trial 
Counsel Advocacy Program Headquarters 
Team, or “TCAP Main” as it’s often referred 
to, consists of three training officers; three 
Highly Qualified Special Victim Litigation 
Experts, former career civilian criminal 
prosecutors; two complex litigators with 
significant military criminal law experience; 
a deputy who is a former special victim 
prosecutor (SVP); and SVP teams. Each 
member worked diligently to become MS 
Teams “experts,” which has translated into 
effective online advocacy training for our 
litigators worldwide. From the Basic Trial 
Advocacy Course to the Military Institute 
for Prosecution of Sexual Violence, MS 
Teams has allowed TCAP to provide realis-
tic and pragmatic advocacy training which 
allows our prosecutors to zealously repre-
sent the United States in courts-martial. 
The participants’ office or home became 
their new courtroom, and we gave them 
“on-your-feet” practice with everything 
from an opening to a closing statement.

However, TCAP’s mission goes 
beyond these short courses and also 
includes “Outreaches.” Normally, absent 
COVID-19, TCAP travels for a three-day 
outreach—providing formal instruction in 
the morning while conducting case reviews 
with trial counsel in the afternoon. The 
Trial Counsel Advocacy Program gener-
ally sends three-to-five TCAP personnel, 
including a training officer, Special Victim 
Litigation Expert, and either the chief 
or deputy chief. For regional outreaches 
which involve trial counsel from multiple 
installations in a geographic area, such as 
Germany and Korea, TCAP usually sends 
eight-to-ten personnel. The team obvi-
ously became frustrated when COVID-19 
took away our ability to travel in order to 
conduct this training, which included advo-
cacy training in the courtroom. However, 
what COVID-19 took away, TCAP 
decided to get back through MS Teams. 
Working closely with Offices of the Staff 
Judge Advocate, we designed and tailored 
outreach agendas to maximize the training 
conducted in this new operational envi-
ronment. While this presented challenges 
in terms of time difference, etc., TCAP has 

successfully continued this important and 
invaluable training.

TCAP spends a significant amount of 
time and resources contracting for and pro-
viding advocacy training to the field. Much 
of the training focuses on how to investigate, 
charge, and prosecute special victim cases—
which includes child physical and sexual 
abuse, sexual assault, and domestic violence. 
The Trial Counsel Advocacy Program also 
provides logistical and technical supervision 
for the twenty-nine SVPs, twenty-three 
Special Victim Noncommissioned Officers, 
and twenty-three Special Victim Witness 
Liaisons. Given this important and critical 
mission, TCAP refused to allow COVID-19 
to win by disrupting its advocacy training to 
field, and will continue to do so.

Conclusion

Mastering trial advocacy is not like riding 
a bicycle. The skills we learn as advocates 
are perishable—even before accounting for 
new cases, rules, and policy guidelines. Our 
teams exist to remind judge advocates—and 
all justice leaders—that while you may be 
the only one standing for your side in the 
courtroom, you do not stand alone. Both 
TCAP and DCAP fulfill a global 24/7 
mission and, whether it’s fine-tuning theme 
and theory or proofreading a motion, trial 
support and resources always exist. TAL

LTC Staten is the Chief of the Trial Counsel 

Advocacy Program at Fort Belvoir, Virginia.

LTC Stephens is the Chief of the Defense Counsel 

Advocacy Program at Fort Belvoir, Virginia.

Notes

1. For training missions regarding the Trial Counsel 
Assistant Program (TCAP) and Defense Counsel 
Assistant Program (DCAP), see U.S. Dep’t of Army, 
Reg. 27-10, Military Justice paras. 21-4, 22-2 (20 Nov. 
2020).

2. Rather than cancelling programs and activities, we 
pushed our calendar to the right to create decision 
making time for us and Regional Defense Counsel in 
the field (i.e., we started our training later than normal 
in August and September hoping the pandemic would 
slow down—which it didn’t). And, since we were 
removed from the Permanent Change of Station chaos, 
it created space to potentially do more.

3. As an example, in response to an increase in DUI 
cases, DCAP funded virtual training for counsel in 
DUI Defense offered through the National Association 
of Criminal Defense Lawyers in summer 2020. 



SSG Daniel Winn, 5th Security Force Assistance 
Brigade (SFAB) paralegal NCOIC, is recognized 
by BG Curt Taylor, the 5th SFAB commander, for 
getting after some very demanding PT at Joint Base 
Lewis-McChord in Washington.



After 24 years of service, COL Lora Rainey retires 
from the Idaho Army National Guard in April 2021 

as the organization’s highest ranking female officer 
and its only female officer to have served as a 

state staff judge advocate. (Credit: Crystal Farris)
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